I. THE REQUIREMENT OF SECRECY - RULE 6(€)

A. Rue6(e

The generd sacrecy requirements of Rule 6(€) are contained in Section 6(€)(2). 1t providesthat:

A grand juror, aninterpreter, agenographer, an operator of arecording device, atypist who transcribes
recorded tesimony, an attorney for the government, or any person to whom disdosure is mede under
peragraph (S)(A)(ii) of thissubdivigon shdl nat disdose matters oocurring before the grand jury, exogpt as
otherwise provided for intheserules. No odligation of secrecy may beimpasad on any personexogat in

accordancewiththisrule: A knowing violaion of Rule 6 may be punished asacontempt of court.

1. Pupoeof Rue6(g)

Rule6(e) codifiesthetraditiond rule of grand jury secrecy by prohibiting membersof thegrandjury,

Government atormeys and thar authorized asssants and ather grand jury personnd from disdogng matters occurring
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beforethe grand jury, exogat as otherwise authorized by therule. Grand jury secrecy isvitd to theinvestigative function of the
grandjury. It savesseverd diginct interests primarily: (1) to encourage witnessesto comeforward and tedtify fredy and
honedly; (2) to
minimize therisksthet progpective defendantswill flee or use corrupt meansto thwart investigations; (3) to sfeguard the
grand jurorsthemsdvees and the prooeedings from extraneous pressures and influences, and (4) to protect accused persons
who are ultimatdy exonerated from unfavarabdle publicity. 1/

In addition, the secrecy requirements of Rule 6(€) and the limited exogptions promoate three ather palicy concerns
(1) the Government's need to know what trangpires before the grand jury to prosecute cases effectivdly and to assg the
grand jury initsddiberations (2) the need to protect the grand jury process from prosecutarid abuse and (3) the need for
Government atorneysto adhere to established proceduresthat limit the Government's powers of discovery ad
investigation.2/

Thereasonsfor grand jury sscrecy are particularly compdling whilean investigdion ispending. Whilethese

reesons may lose someof their force after the procesdings have been conduded, grand jury secrecy may

1/ SeeDoudlas Ol Co. v. Petral Stops Northwest, 441 U.S. 211 (1979); United Satesv. Procter & Gamble Co., 356
U.S. 677, 681-82 (1958); Exenutive Sec. Corp. v. Doe, 702 F.2d 406 (2d Cir.), cart. denied, 464 U.S. 818 (1983);
United Satesv. Rose, 215 F.2d 617, 628-29 (3d Cir. 1954); United Satesv. Jones, 766 F.2d 994 (6th Cir.), cart. denied,
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474 U.S 1006 (1985); Inre Spedd March 1981 Grand Jury, 753 F.2d 575 (7th Cir. 1985); United Satesv. Hschbech
and Moore, Inc., 776 F.2d 839, 843 (9th Cir. 1985); United Satesv. Eisenberg, 711 F.2d 959 (11th Cir. 1983).

2/ SeeUnited Satesv. SAISENga, Inc., 463 U.S. 418 (1983).
never be breached, except asprovided for by therule, no matter how compdling the drcumgtances 3/

2.  Odligaionon grandjurars

Grandjurorsare suject to the sacrecy requirement of Rule6(e). The court generdly provides eech grand juror

with acopy of the Federd Grand Jury Handbook that indudes an explanation of Rule 6(e)'s obligation of serecy. In

addition, each grand juror's obligation of secrecy usudly isemphiaaized in the oath eech juror tekesand in the charge given to
thegrandjury by thejudge. A frequently usad practice of DiviSon atormeysisto raterate the requirements of Rule 6(€) inthe
opening Satement to the grand jury and a gopropriate times during subseguent grand jury ssssons

Thegrand jurors may disdase meters occurring before them, except for their ddiberations to the attorney's
representing the Government for usein the parformance of their duties or to atherswhen ordered to do so by thecourt. A
grand juror obvioudy may discuss miters occurring before the grand jury with other grand jurars, but should do o only in

thegrand jury room.
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3/ SeeDoudlas Qil Co. v. Petrd Sops Northwest, 441 U.S 211, 222 (1979); In re Bonanno, 344 F.2d 830 (2d Cir.
1965); Inre Grand Jury Procesdings Narthsde Redty Assocs, 613 F.2d 501 (5th Cir. 1980); United Satesv.
FHschbechand Moore, Inc,, 776 F.2d a 844; Inre Grand Jury Proceedingsin Mater of Freeman, 708 F.2d 1571 (11th
Cir. 1983). But s=eInreBiaggi, 478 F.2d 489 (2d Cir. 1973) (court may disdlose grand jury information if thereisa
auffident publicinterest).

3. Obligation on reporter

Thereporter who takes and transcribes the evidence i's permitted to be present during grand jury sessions, exoept
whenthegrand jury isddiberating or vating. Rule 6(€) oedificdly impases an obligetion of secrecy on thereporter. Further,
therule explictly recognizesthat the reporter may utilize other persons astypigisto transcribe the recorded testimony by
induding such typists among those who are prohibited from meking disdosures. Transtription of grand jury evidence should
be performed entirdy on the premises of the grand jury reporter. Independent transcription centers should nat be used

because of the potentid for abreach of grand jury secrecy. 4/

4.  Obligation on Government atorneys and support Seff

Government atorneys and support St are prohibited from disdoaing meters occurring beforeagrand jury,
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ubject to severd important exceptionsthat are discussad in detal dsewhereinthischapter.

4/ See Memarandum from Stiephen S Tratt, Assgant Attorney Genard, Crimind Divison, to dl United Siates Attorney's,
Jn. 10, 1984.
5. Noobligaion onwitness

Rule6(e) goedficdly prohibitsany obligation of secrecy from being "imposed on any person exogat in
accordancewith thisrule™ Therefore, witnesses cannot be put under any obligation of secrecy and atemptsto impose such
an obligation generdly have been gruck down by the courtsy One arcuit permitstheimpaostion of aressonable obligation
of sscrecy on awitnessif thereisacompdlling necessity thet isshown with particularity.&/ Thegrand jury foremanor a
Government atormey may request awitness not to make unnecessary disd osureswhen those disdosures or the attendant
publiaty might hinder an investigation.7/ When meking such arequest, it should be absolutdy deer thet it isarequest only and

thet no expressad or implied coercion isused.
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9 Seelnrelnvedigation Before April 1975 Grand Jury (Rosen), 531 F.2d 600 (D.C. Cir. 1976); Inre Grand Jury
Procesdings, 814 F.2d 61 (1 Cir. 1987); Badt v. United States, 542 F.2d 893 (4th Cir. 1976); In re Eisenberg, 654 F.2d
1107, 1113 n.9 (5th Cir. Unit B Sept. 1981); United Satesv. Radetsky, 535 F.2d 556 (10th Cir. 1976), cart. denied, 429
U.S 820 (1977).

6/ InreGrand Jury SubpoenaDuces Tecum, 797 F.2d 676 (8th Cir.), cat. dismisssd, 479 U.S. 1013 (1986); seed0In
re Sveatingen Avigion Carp., 486 F. Supp. 9 (D. Md. 1979).

7/ SeelnreGrand Jury Procesdings, 814 F.2d a 70; In re Cediglione, 587 F. Supp. 1210 (E.D. C4d. 1984); InreGrad
Jury Procsedings, 558 F. Supp. 532 (W.D. Va 1983).
B. Wha IsCovered By Rue6(€)

Rule6(e) prohibitsthe disdosure of any informeation thet would reved "matters occurring before the grand jury.”
Rule6(e) doesnot cover dl information deve oped during the course of agrand jury investigation; only information thet would
reved the drategy or direction of the invedtigetion, the nature of the evidence produced beforethe grand jury, theviews
expressad by membersof the grand jury, or anything dsethat actudly occurred beforethe grand jury.8/ Rule 6(€) doesnot
goply to meterid obtained or crested independently of the grand jury aslong asthe disdosure of such materid doesnot
reved what trangpired before or & the direction of thegrand jury.9 Rule 6(€) dso doesnot goply to informeation thet hes

becomeamétter of public record, for example, by itsintroduction & trid. 10/
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8 SeeFund for Condtitutiondl Gov't v. Nationd Archives& Reocords Sarv., 656 F.2d 856, 869 (D.C. Cir. 1981); United
Saesv. Interdae Dress Carigs Inc., 280 F.2d 52 (2d Cir. 1960); In re Grand Jury Investigation, 630 F.2d 996 (3d
Cir.), cart. denied, 449 U.S. 1081 (1980); In re Grand Jury Investigdtion (Lance), 610 F.2d 202 (5th Cir. 1980); United
Satesv. Sanford, 589 F.2d 285 (7th Cir. 1978), cart. denied, 440 U.S. 983 (1979); U.S Indus, Inc. v. United States
Dig. Court, 345 F.2d 18 (9th Cir.), cartt. denied, 382 U.S. 814 (1965); Anayav. United Sates, 815 F.2d 1373 (10th Cir.
1987).

9 Seelnre Grand Jury Matter (Catania), 682 F.2d 61 (3d Cir. 1982).

10/ SeeUnited Satesv. Sutton, 795 F.2d 1040 (Temp. Emer. Ct. App. 1986), cart. denied, 479 U.S. 1030 (1987); Sk
v.Cl.R,, 791 F.2d 58 (6th Cir. 1986).

Attorneys should consuit the caselaw in the juristiction where the grand jury isSitting to determine what maerids
condlitute "meatters occurring before the grand jury.” Thefollowing sections provide generd guiddineson how catain

categories of informetion have been trested under Rule 6(€).

1. Grandjury tedimony/transyiptS'colloguy

Transcripts of witnesstestimony, Satements made by Government attorneys, and any other Satements mede by
or beforethe grand jury, whilein sesson, dearly condiitute " metters occurring before the grand jury” and may not be
disdosed, except in conformity with one of the excgptionsto Rule6(e).11/ Some courts have hdd that the court'schargeto

the grand jurorsisnat covered by Rule 6(€) because the ground rules by which the grand jury operates do nat reflect meters
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occurring beforethe grand jury. 12/

11/ SeeUnited Satesv. Procter & Gamble Co.,, 356 U.S. 677 (1958); Doudlas Oil Co. v. Petrol Stops Northwest, 441
U.S 211 (1979); Fund for Conditutiond Gov't v. Nationdl Archives& Records Sarv., 656 F.2d 856 (D.C. Cir. 1981).
But sselnreBiaggi, 478 F.2d 489, 494 (2d Cir. 1973) (court may permit disdosure of grand jury tesimony if disdosureis
in pudlicinterest).

12/ United Satesv. Alter, 482 F.2d 1016, 1029 n.21 (9th Cir. 1973). But see United Satesv. Hat, 513 F. Supp. 657
(E.D. Pa 1981).
2. Documents

The courts differ widdy asto the extent that documents are conddered " matters occurring before the grand jury.”
Therefore, thelocd rulesand the caselaw in thejurisdiction where the grand jury isSitting should be carefully consulted before
any documentsare disdosad.

Rule6(e) usudly does nat govern the disd osure of documents obtained by meansindependent of thegrand
jury.13/ Thisistrue even when such documentshave later been examined by the grand jury or mede grand jury exhibitsso

long asdisdosure of the documents does nat reved thet they were exhibits 14/
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Maost courtsdo not congder individua documents subpoenaed by the grand jury to be " matters occurring before
thegrandjury.” Theruletha hasevolved isthat Rule 6(€) does not goply to subpoenaed documentsthet are sought for the

information they contain, rather then to reved the direction or drategy of the grand jury investigation.15/ Asexplanedin

13/ SeelnreGrand Jury Matter (Catania), 682 F.2d 61 (3d Cir. 1982); In re Grand Jury Subpoena, 920 F.2d 235 (4th
Cir. 1990); In re Grand Jury Investigetion (Lance), 610 F.2d 202 (5th Cir. 1980).

14/ See Senate of Puerto Rico v. United States Dept of Judtice, 823 F.2d 574 (D.C. Cir. 1987); United Satesv.
Weindein, 511 F.2d 622, 627 n5 (2d Cir.), cart. denied, 422 U.S. 1042 (1975); In re Grand Jury Invedigetion, 630 F.2d
996 (3d Cir.), cart. denied, 449 U.S. 1081 (1980).

15 See SECv. Dresser Indus, 628 F.2d 1368, 1382-83 (D.C. Cir.), cart. denied, 449 U.S. 993 (1980); United Satesv.
Interdate Dress Carigrs, Inc., 280 F.2d 52, 54 (2d Cir. 1960); Inre Grand Jury Invedtigetion, 630 F.2d & 1000-01,;
United Satesv. Sanford, 539 F.2d 285 (7th Cir. 1978), cat. denied, 440 U.S. 983 (1979). But seelnre Grand Jury
Procesdings, 851 F.2d 860 (6th Cir. 1988); Inre Grand Jury Disdosure, 550 F. Supp. 1171 (E.D. Va 1982).

United Statesv. Sanford, 589 F.2d 285 (7th Cir. 1978), cart. denied, 440 U.S. 983 (1979), & 291

Unliketesimony, documents are cregted for purposes other than the grand jury investigation; they are, therefore,

morelikdy to beussful for purposes ather than reveding what occurred beforethe grand jury.

TheDivison'sgenerd palicy istotreat individua documents subpoenaed by the grand jury as nat covered by
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Rule 6(e) unlessdisdoaure of the documentswould reved the scope, direction, or other secret agpect of theinvestigation or
would implicate one of the sacrecy concernsof therule. Callections of documents, as opposed to individud documents, are
morelikdy to betregted as covered by Rule6(e). Divison atorneys should be particularly careful inthosejurisdictionsthet

arebeginning to take abroader view of the coverage of Rule 6(€) inlight of the suggetionin United Satesv. SHis

Enginegring, Inc., 463 U.S. 418 (1983), and United Statesv. Baggoat, 463 U.S. 476 (1933), thet subpoenaed documents

should betrested the same astesimony. 16/ The Sixth Circuit in In re Grand Jury Procsedings, 851 F.2d 860 (6th Cir.

1988), edahlished abroad presumption that subpoenaed documents are covered by Rule6(e). In deviding fromtherulein

mog other dreuits, the court held at p. 866:

16/ SeeUnited Satesv. Sutton, 795 F.2d 1040 (Temp. Emer. Ct. App. 1986), cart. denied, 479 U.S. 1030 (1987).
Thegenad rue however, must bethet confidentid documentary information not atherwise puldlic obtained by

thegrandjury by coerdve meansis presumed to be 'metters occurring beforethe grand jury' just asmuch as

tesimony beforethegrand jury.

A courtismorelikely to treat Subpoenaed documents as covered by Rule 6(€) if therequest isframed intems of
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thegrandjury investigation, for example, areguest that cdlsfor the disdosure of dl documents subpoeneed by aparticular
grand jury or alig or inventory of dl such documents, because such arequest ismorelikely to reved the scope or direction of
theinvestigation.17/ In generd, the gregter the number of documents sought, the marelikdly thet disdosureis prohibited by
Rule6(e).18

Different condderations may dso goply to documents such asdfidavits naraivesand ummariesthat are
prepared Spedificaly by the subpoenaredpient for the grand jury and frequently submitted in lieu of an actud grand jury
gopearance or underlying documents: The palicy ressonsfor grand jury secrecy goply more srongly to such documents

becausethey

17/ See Fund for Condtitutiond Gov't v. Nationd Archivesand Records Sav., 656 F.2d 856, 868-70 (D.C. Cir. 1981);
Sed United Satesv. Sanford, 589 F.2d a 291 n.6; Inre Doe, 537 F. Supp. 1038 (D.R.1. 1982). But see United
Saesv. Sks& Co, 426 F. Supp. 812 (SD.N.Y. 1976).

18/ SeelnreGrand Jury Disdosure, 550 F. Supp. supra. But see Senate of Puerto Rico v. United States Dept of Judtice,
823 F.2d aupra
resemble tesimony and aemorelikdly then ordinary business recordsto reved the neture and scope of the grand jury's

invedigation.19/
While Rule 6(e) may nat gpply to the disdosure of subjpoenaed documents; acourt order may, nevarthdess be

reguired for thar public disdosure. Subopoenaed documents remain the property of the person fromwhom they were
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Subpoenaed, the grand jury having only temporary custody.20/ Where the owner of the documents does nat consant to
thar rdease, disdosure must be authorized by the court. The gandard for such authorization isnot Rule 6(e), but whether the
perty seeking the documentsislanfully entitled to have accessto them.21/

Before disdosang any documents subpoenaed by the grand jury, attorneys should be certain thet disdosureisnat
regtricted by another datute. For example, the Right to Finenad Privecy Act of 1978, (12 U.S.C. 8 3420) requiresthet
protected finandd records subpoenaed by agrand jury be accorded the same pratectionsas Rule 6(€) maerid. Similarly,
the Tax Reform Act of 1976, (26 U.SC. § 6103) resrictsdisdosure of tax information obtained from the Internd Revenue

Savice irmespective of whether it hasbeen presanted toagrand jury.

19 SeelnreSoedd Feoruary, 1975 Grand Jury, 662 F.2d 1232 (7th Cir. 1981), &f'd sub nom. United Satesv. Bagadt,
463 U.S. 476 (1983).

20/ SeeUnited Saesv. Interdate Dress Carriers, Inc., 280 F.2d & 54; In re Grand Jury Proosedings 486 F.2d 85 (3d
Cir. 1973); United Statesv. Penrod, 609 F.2d 1092 (4th Cir.), cert. denied, 446 U.S. 917 (1979); In re Soedd March
1981 Grand Jury, 753 F.2d 575 (7th Cir. 1985).

21/ SeeUnited Saesv. Interdate Dress Carriers, Inc., 280 F.2d & 54; Capitd Indem. Corp. v. FHirs Minnesota Condr.
Co., 405 F. Supp. 929 (D. Mass 1975); Davisv. Romney, 55 F.R.D. 337 (E.D. Pa 1972).
Asamatter of Depatment palicy, an attorney should not initiate the disd osure of subpoenaed documentsto
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another atorney working soldy on dvil matterswithout an gppropriate court order.22/ Thispalicy doesnot goply to

meteridstha were areated for apurposeindegpendent of the grand jury.23/

3. Govenment memorandasummarizing or

refarring to testimony or documents

Government memoranda, or portionsthereof, thet summarize or refer to grand jury tesimony or documentsare
covered by Rule 6(e) to the extent thet thair disdosurewould reved "metters occurring beforeagrand jury.” Documents
prepared by an atormey or hisauthorized asssantsthat reflect grand jury information cannat be disdossd .24/

Government memoranda, or portionsthereof, thet excart, refer to, or discuss grand jury testimony are covered

by Rule6(e) and may not be

22/ S2U.S Department of Justice Guide on Rule 6(€) After Sdisand Baggat, Jan. 1984, a 15-16.

3
8

U.S Depatment of Justice Guideon Rule 6(€) After Sdisand Baggat, Jan. 1984, a 53, 79.

24/ Seelnre Soedd Feboruary 1975 Grand dury, 662 F.2d 1232, 1238 (7th Cir. 1981), df'd sub nom. United Statesv.
Baggoat, 463 U.S 476 (1983); U.S. Department of Justice Guide on Rule 6(€) After Sdlsand Baggat, Jan. 1984, & 17.
disdosed exoegt asprovided by Rule6(e).25/ Government memorandathet reflect information provided by witnesses
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outsde of the grand jury room usudly are not covered by Rule 6(e).26/

Government memorandathat andyze documents subpoenaed by the grand jury have & leedt the same protection
under Rule 6(e) asthe subpoenaed documents. In someingances, the disdosure of an andys's of subpoenaed documents
may revedl more about the Srategy and direction of an investigation then would disdosure of the documentsdone. Inthese
ingtances, theandysisshould not be disdosad 27/ Memorandareflecting information obtained independent of the grand jury,
such assummaies of bidding information prepared by other agendes ordinarily should betrested as outsde of the coverage
of Rule6(e), evenif the document islater submitted to the grand jury.28/ However, onedrcuit court heshdd thet anandyss
of informetion obtained independently of the grand jury that wias prepared Spedificaly for the grand jury iscovered by Rule

6(6).29 Also,

25 SeelnreGrand Jury Procesdings Noarthsde Redlity Assocs, 613 F.2d 501, 505 (S5th Cir. 1980); U.S Indus, Inc. v.
United SatesDid. Court, 345 F.2d 18 (9th Cir.), cart. denied, 382 U.S. 814 (1965); United Satesv. Armco Sted Corp.,
453 F. Supp. 784 (W.D. Mo. 1978).

26/ Seelnre Grand Jury Matter (Catania), 682 F.2d 61, 64 (3d Cir. 1982). But seeln re Spedd February 1975 Grand
Jury, 662 F.2d at 1238; In re Grand Jury Proceedings (Daewoo), 613 F. Supp. 672 (D. Or. 1985) (Memarandumof a
post-grand jury gopearanceinterview trested as covered by Rule 6(€)).

27 SeelnreGrand Jury Matter, 697 F.2d 511 (3d Cir. 1982); In re Spedd February, 1975 Grand Jury, 662 F.2d &
1238.
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28/ Seelnre Grand Jury Matter (Catania), 682 F.2d a 64; Sk v. CILR., 791 F.2d 58 (6th Cir. 1986).

29 InreGrand Jury Matter, 697 F.2d & 513.
a leest onedidrict court has hdd that Government memorandarequesting authority for conducting agrand jury are covered

by Rule 6(e) because such memoranda provide ablugprint for the Government'sinvestigation. 30/

4, Naureof invedioation or identity of targets

Gangdly, it isnecessry to disdose a lesst someinformation desribing the nature of agrand jury inquiry during
thecourseof aninvestigation. 1N most drcumgtances, such information should bevery generd. For example, aGovernment
atormey could sy, "We areinvestigating apossble price-fixing congairacy in therced building indudry.” Insome
Stuations, such asduring pleanegatidions or witnessinterviews it may be goproprigteto ummarizethe evidencein
somewhat gregter detal. Thisshould be done only when necessary for the effective conduct of theinvedigation. Attorney's
should be careful nat to disdosethe identities of Speaific witnesses actud verbatim tesimony or other information thet would

reved the drategy or precise direction of the invedtigation or anything that has actudly oocurred before the grand jury. 31/
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3 InreDidosureof Grand Jury Matters (Miller Brewing Co.), 518 F. Supp. 163 (D. Wis), maodified on other grounds
687 F.2d 1079 (7th Cir. 1981).

31/ SeeUnited Satesv. Bazzano, 570 F.2d 1120, 1125 (3d Cir. 1977), cat. denied, 436 U.S. 917 (1978).
Theidentities of thetargets of theinvestigation should not be disdossd Snce one of the goedific intereststhat Rule

6(e) savesisto protect individua swho ultimatdy are nat indicted from unfavorable publiaty.32/ Theexceptiontothisis
disdoaureto thetargets of their datus astargets 33/ Anatormney may ao, asgopropriate, tdl opposng counsd whether his

dientisatarge, sujject or jus aninformationd witness

5. Locd ruesmay providefor edditiond sscrecy

Thelocd rulesinaparticular jurisdiction may providefor additiond secrecy. For example, thelocd rulesof the
South Dakata Didrict Court contain particularly drict secrecy requirementsfor subpoenaed documents. Conssquently, the
locd rulesregarding the disdosure of information conocerning the grand jury should be carefully reviewed before meking any

disdoaures

6. Accesstominigeid grand jury records
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Minigerid recordsthet rdaeto the procedurd agpectsof the grand jury usudly fal within the scope of Rule 6(€).

Such records may not

32/ SeeUnited Saesv. Procter & Gamble Co,, 356 U.S 677, 681-82 (1958); United Satesv. Eisenberg, 711 F.2d
959 (11th Cir. 1983).

33 S=U.SAM.911.153.
be disdosad if thelegitimate interests protected by Rule 6(€) would be threstened 34/

Rule 6(e)(6) providesthat: "Records ordersand subpoenasrdaing to grand jury proceedingsshdl be kept
under s to the extent and for such time asis necessary to prevent disd osure of matters occurring beforeagrand jury.”
Records, orders, and subpoenas rdaing to the grand jury should nat be disclosed so long asthey remain under sl.
Thescopeof Rule6(e)(6) isnat entirdy dear, astheterm "records” isnat defined. Thenotesof the Advisory
Committee on the Federd Rulesof Crimind Procedure indude the Department of Judice autharizationtoaU.S. Attorney to

gpply to the court for agrant of immunity for awitnessasinduded within the scope of therule. In re Grand Jury Impandled

March 8, 1983, 579 F. Supp. 189 (E.D. Tenn. 1984), one of thefew casesto interpret Rule 6(€)(6), Sates, without
discusson, that mationsto quash subpoenas are nat covered by Rule 6(€)(6). However, the court dso hed that mations,
briefsand the like thet tend to reved the substance of grand jury records, orders and subpoenas, nonethdess should be

Sded to protect theinformation contained inthem. The court in In re Donovan, 801 F.2d 409 (D.C. Cir. 1986), uggests
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that motionsfor disdosure of grand jury informaion are subject to Rule 6(€)(6), but only to the extent thet the mation contains

informetion thet isulject to the generd rule of secrecy.

34/ InreSpedd Grand Jury (for Anchorage, Alaska), 674 F.2d 778 (9th Cir. 1982); seeds0 United Saesv. Alter, 482
F.2d 1016, 1029 n.21 (9th Cir. 1973) (the court's chargeto the grand jury isnot covered by Rule 6(€).
Until thereisfurther interpretation of Rule 6(€)(6), Divison atorneys should file praindictment maotions, subpoenes,

letters of authorization, immunity ordersand the like under sed, unlessthere are compelling reasonsto the contrary. 35/

Smilaly, effortsto discover other minigerid records, such as docket sheats and attendance and impanding records, should

bereaged if any of the palicy ressons behind Rule 6(€) areimplicated 36/

7. Namesof withessss

Rule6(e) prohibitsthe disdosure of the identities of witnesses subpoenaed by or gppearing beforethe grand

jury.37/

8 Intavien memoranda
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According to themgority view and the generd pdlicy to befallowed by Divison atorneys Rule 6(€) doesnot

goply to witnessinterview memoranda, evenif the datements contained therein arelater reported to

3 A time-saving procedureisto have the Impounding Order thet isfiled at the beginning of theinvestigation contain
language tha providesfor the automatic sedling of motions, subpoenes €c.

36/ Seelnre Spedd Grand Jury (For Anchorage, Aleska), 674 F.2d supra

37/ See Fund for Condtitutiondl Gov't v. Nationd Archives& Records Sav., 656 F.2d 856, 869 (D.C. Cir. 1981); United
Saesv. White Ready-Mix Conarete Co., 509 F. Supp. 747, 750 (N.D. Ohio 1981).
the grand jury by theinvedtigation &t or repeated to the grand jury by thewitness 38/ Thelocd caselaw should be carfullly

reviewed before disdoang any interview memoranda, as severd courts have tregted interview memorandatha were later

presanted to the grand jury Smilarly to transcripts of grand jury tesimony. 39/

9. Proffer memoranda

Proffer memorandashould betregted Smilarly to interview memoranda. Asagenad rule, proffersshould not be
treated as covered by the secrecy reguirements of Rule 6(e), because they reflect information thet is obtained

independently of thegrand jury.40/ Thisis particularly truewhen thewitness providing the proffer isnot later cdled beforethe
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grandjury. Attorneysshould carefully consuit thelocd caselaw asafew

38/ SeeCulenv. Magiatta 811 F.2d 698 (2d Cir.), cart. denied, 483 U.S. 1021 (1987); In re Grand Jury Matter
(Caania), 682 F.2d 61 (3d Cir. 1982); Anayav. United Sates, 815 F.2d 1373 (10th Cir. 1987); Inre Grand Jury
Procesdings (Bath Iron Warks), 505 F. Supp. 978, 980 (D. Me. 1981); In re Search Warrant for Second Hoor
Bedroom, 489 F. Supp. 207, 211 (D.R.1. 1980).

39 InreGrand Jury Matter, 697 F.2d 511 (3d Cir. 1982) (interview memorandashould be tregted the same as grand jury
transcripts); Inre Specid February, 1975 Grand Jury, 662 F.2d 1232, 1237-38 (7th Cir. 1981) (in cartain very limited
drcumdances arepart of aninterview givenin lieu of agrand jury gopearanceis covered by Rule 6()), f'd sub nom.
United Statesv. Baggat, 463 U.S. 476 (1983); In re Grand Jury Procesdings (Daewoo), 613 F. Supp. 672 (D. Or. 1985)
(post-gopearance Satements by witness of wheat trangpired before grand jury covered by Rule 6(€)).

40/ Didoaureof interview and proffer memorandameay be ressted on ather grounds; eg., the atorney work-product and
informents privileges
jundictionstreat documentsthet reved whet will happen beforethe grand jury inthe future, such as proffers as covered by

therule4l/

C. Didosureto Attorneysfor the

Government, Rule 6(e)(3)(A)(i)

Rule6(e)(3)(A)(1) pamitsthe disdosure of information covered by Rule 6(€) without acourt order to"an
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atorney for the government for usein the parformance of such attormey'sduty. 42/

1. Ddinition of "atormey for the government”

Rule54(c) of the Federd Rulesof Crimind Procedure defines"dtorney for the governmant” as"the Attorney
Geangd, an authorized assgant of the Attorney Generd, aUnited Siates Attorney, [and] an authorized assgant of aUnited
SaesAttorney.” Theddinitionindudesnat only those atorneyswho actudly gopear beforethe grand jury but dso

Upavisory atorneyswho areworking onthe matter 43/ 1t dsoindudes

41/ SeelnreGrand Jury Investigation (Lance), 610 F.2d 202, 216-17 (5th Cir. 1980); United Satesv. Armoo Sted, 458
F. Supp. 784 (W.D. Mo. 1978).

42/ Seegenerdly U.S. Department of Justioe Guide on Rule 6(6) After Sdls and Baggot, Jan. 1984,

43/ United Satesv. SAISENgQ, Inc., 463 U.S 418, 429 n.11 (1983).
atorneyswho are operating under agoedd gppaintment.44/

Those Dividon atormeyswho actudly gppear beforethe grand jury recaveletters Sgned by the Asssant
Attorney Gengrd for the Antitrust Divison authorizing them to gopear beforethe grand jury as''an authorized assgant of the

Attorney Gengrd." A letter of authorizationisnot necessary prior to gopearing before the grand jury and failure to obtain one
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will not invaidate asubssquent indicment 45/

Disdosureisnat permitted to atorneysfor federd administrative agendies 46/ Parole Commission hearing
officers47/ or date governments48/ However, anon-Department of Judice atorney (induding adate prosecutor or
federd agency atormey), gppointed under 28 U.SC. §515, asaSpedd Assdant United Siates Attorney or Soecid

Assdant tothe Attorney Genegrd, isan "atorney for the government” for purposes of

44/ Seelnre Subpoenadf Parsco, 522 F.2d 41 (2d Cir. 1975); Inre Patin, 589 F.2d 260, 266 (7th Cir. 1978); United
Saesv. Zuber, 528 F.2d 981 (9th Cir. 1976); United Satesv. Mitchel, 397 F. Supp. 166 (D.D.C.), dfd, 559 F.2d 31
(D.C.Cir.1974), cat. denied, 431 U.S. 933 (1977).

45/ Urited Satesv. Bdistrieri, 779 F.2d 1191 (7th Cir.), cart. denied, 475 U.S. 1095 (1985).

46/ SeeUnited Saesv. Bates, 627 F.2d 349 (D.C. Cir. 1980); In re Grand Jury Procsedings 309 F.2d 440 (3d Cir.
1962).

47/ SeeBradey v. Farfax, 634 F.2d 1126 (8th Cir. 1980).

48/ Seelllinoisv. Abboatt & Asocs, Inc., 460 U.S. 557 (1983); Inre Grand Jury Procesdings, 580 F.2d 13 (1< Cir.

1978); United Statesv. Caonid Chevrdet Corp., 629 F.2d 943 (4th Cir. 1980), cart. denied, 450 U.S. 913 (1981);

Soedid February 1971 Grand Jury v. Conlisk, 490 F.2d 894 (7th Cir. 1973).

therule49 Whilethe definition would gopear to indude atormeysworking on avil and arimind matters the Supreme Court

hddin United Statesv. SdIsEnginesring, Inc., 463 U.S. 418 (1983), that Rule 6(€)(3)(A)(i) permitsdisdosure only to

atorneysworking on aimind metters
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2. PRdigydta Hls

Prior to Hls, the Department interpreted Rule 6(€)(3)(A)(i) to permit an atorney conducting aavil invegtigation
to utilize without obtaining prior judidd goprovd, Rule 6(€) materid fromaprior or concurrent arimind investigation
conducted by other Department atorneys. Thisinterpretation was rgected by the Supreme Courtin His The Supreme
Court hdd that Government attorney's may not autometicaly obtain grand jury materidsfor useinadavil matter under Rule
6(6)(3)(A)(i), but must obtain acourt order to secure such meterids under Rule 6(e)(3)(C)(i).50/

Sisshould nat retroectivdy afect find judgments pending litigation or ongaing avil investigaionsin which grand

jury materids have dready been disd osed under @ther Rule 6(€)(3)(A)(i) or apre-Hls

49 SeelnrePalin, 589 F.2d a 265-67. Great care should betaken with the use of cross-desgnated date atorneyssnce
itisundear how courtswill goply exiding disdosurelaw to dl agpects of the arass-desgnation program. See ATD Manud
VII-10for additiond informetion on thisprogram.

50/ The Court dedlined to addresstheissue of "continued use of grand jury maerids, inthedvil phase of adigoute by an
atorney who himsdf conducted the arimind proceedings™ 463 U.S @ 430n.15. See 8 3, infra
Rule6(e)(3)(C)(i) order.51/ Chevron Oil Co. v. Huson 404 U.S 97, 105-09 (1971), should govern the retroectivity of

SHis

Although Slis should nat affect the pest use of grand jury maerids it may restrict the continued use of such
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mateids United Statesv. (Under Sedl), 783 F.2d 450 (4th Cir. 1986), cert. denied, 481 U.S. 1032 (1987), permitted

continued usein the context of that case; however, most courtshave not permitted such us2 52/ Attoreysworking onavil
meatterswho want to continueto use previoudy disdossd grand jury maerids should file (C)(i) mationsto predlude later

moationsfor ssnctions53/

3. Useod gadjury maeidsfor avil

cassinthe Antitrus Divison

Asagenad rule, grand jury information may nat be used for avil investigationsor cases. However, much of the
materid devdoped during the course of acrimind investigaionisnot covered by Rule 6(e) and, consequently, may be

ddosdtoadvil invedigation d&ffs Itis

51/ SeeU.S Depatment of Jugtice Guide on Rule 6(e) After Sdisand Baggoat, Jan. 1984, at 33-40; United Satesv.
(Under Sedl), 783 F.2d 450 (4th Cir. 1986), cart. denied, 481 U.S. 1032 (1987).

52/ SeelnreGrand Jury Procesdings (Kluger), 631 F. Supp. 1542 (E.D.N.Y . 1986), maodified, 827 F.2d 863 (2d Cir.
1987).

53/ See U.S Depatment of Justice Guide on Rule 6() After Sdls and Baggot, Jan. 1984 & 65.
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imperative that attorneys carefully digtinguish between Rule 6(e) and non-Rule 6(e) maerids If anatormey isuncertan
whether the materid to be disdosed issubject to Rule 6(€), he should fileanatice of usewith the court. Thiswill providethe
court with an opportunity to respond to the natice with an order to fileamation under Rule 6(6)(3)(C)(i), should onebe
necessaty. Inthedtandive, attorneysmay fileamotion for use, ataching aproposed order.

Andtormey whowasinvolved in agrand jury procesding asamember of the prasscution teem (induding
Upavisary dtorneys) may, without prior authorization of the court, continueto use materids subject to Rule 6(€) ina
companion or rdaed avil prooceeding aslong as uch use does not contravene Rule 6(€)'s purposes 54/ An atorney who
0 usssRule 6(€) maerid should be careful nat to disd osethe materid to other members of the avil gaff who werenot
membearsof theprior aimind gt or to dsdosethe Rule 6(€) materid inavil pleedingsand thelike

Usedf grandjury maeridsfor avil mattersby atorneyswho were not members of the grand jury S&f after the
doseof the grand jury without indictiment or concurrently with acriimind matter involving the same party or partiesisnot
permitted unless an gopropriate order under Rule 6(6)(3)(C)(i) is datained from the court. However, thereisno requirement
to use sparde ddfstoinvestigate or litigate Smilar matters or mattersthat may involve use of the g&ff atormey'sunrefreshed

recollection of

54/ United Statesv. John Doe, Inc.. 1, 481 U.S. 102 (1987).
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grandjury information.55/ Extreme caution should be exerdisad by such gaffsnot to improperly disdoseinformetion subgject
toRule6(e).

Attorneysworking on aimind matersmay not use Civil Investigative Demands (CIDs) to abtain information for
cimind invedigations56/ However, aClID investigation may be converted to acrimind investigation and informeation lanfully
obtained during alegitimate avil investigation may later be usad for acimind investigation.57/ Nonethdless, acommon

practicewithin the Divisonistoissueagrand jury subpoenafor documents or information previoudy obtained by aCID.

D. Disdoaureto Other Government Personnd;

Rules6(e)(3)(A)(ii) and 6(€)(3)(B)

1. Ddinition of Government personnd

Under Rule 6(€)(3)(A)(ii), grand jury information may be disd osad without acourt order to such government
personnd (induding personnd of adate or subdivison of agiae) asare deemed necessary by an attorney for the
government to assg an atorney for the government in the performance of such attorney’sduty to enforcefederd arimind

law."
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55/ SeeUnited Statesv. Archer-Danids-Midand Co,, 785 F.2d 206 (8th Cir. 1986), cart. denied, 481 U.S. 1028
(1987).

56/ 15U.SC. § 1312(a).

57/ 15U.SC. 81313(d)(1).
"Government parsonnd” indudes dl federd Government employesswho are assging attorneysin theinvestigation and

prosecution of aimind violaions58/ Government " personnd” indudes not only members of the prasscution support T,
such aseconomids, secrdaies, pardegdsand lawv derks and federd aimind invedigatorssuch asthe FBI, but do
employessof any federd agency who are as3sing the Government prosecutor. 59/ At leest one court indudestemporary
Government personnd and independent contractorsemployed by the agency withintherue 60/ However, individuadswho
are cooperaing with the Government in connection with aparticular investigation without reimbursement for thar services,
such asinformants are not permitted accessto grand jury meterids6l/

Prior to the 1985 amendment to Rule 6(e)(A)(ii), thelaw was undear asto whether dateand locd government
personnd wereinduded within the "government personnd”" exception to Rule 6(€). Most courtsthat hed addressed theissue

held that "government personnd” indudesonly Federd

58/ SeeUnited Saesv. Latey, 716 F.2d 955, 964 (2d Cir. 1983); United Saesv. Bazzano, 570 F.2d 1120 (3d Cir.

November 1991 (1< Edition) 11-27



1977), cart. denied, 436 U.S. 917 (1978); United Satesv. Penrod, 609 F.2d 1092 (4th Cir.), cart. denied, 446 U.S. 917
(1979); In re Grand Jury, 583 F.2d 128 (5th Cir. 1978); Inre Parlin, 589 F.2d 260 (7th Cir. 1978).

59/ SeeUrited Siatesv. Jones, 766 F-2d 994 (6th Cir,), cert. deried, 474 U.S. 1006 (1985); Urited Satesv. Claiborme,
765 F-2d 784 (9th Cir. 1985), cart. denied, 475 U.S. 1120 (1986); Urited Siatesv. Block, 497 F. Supp. 629 (N.D. Ga,
1980), &fd, 660 F.2d 1086 (5th Gir. Unit B Nov. 1981).

60/ United Sitesv. Lartey, 716 F.2d at 963-64; ssed 0 United Satesv. Anderson, 778 F.2d 602 (10th Cir. 1985). See
8J bdow for the Divison's palicy regarding disd osure to independent contractors

61/ SeeUnited Satesv. Tager, 638 F.2d 167 (10th Cir. 1980).
Govenment employess62/ The 1985 amendment to Rule 6(e)(3)(A)(ii) hasresolved the it by expresdy induding

"personnd of adate or subdivison of adate’ withinthe scope of therule. Because of the peculiar nature of the Didtrict of
Columbia, itsemployess areinduded within the Government personnd exception to Rule 6(e) asfederd personnd .63/
Srict precautions should be taken when disdoang informetion to Government employesswho have avil law
enforcement functions such asIRS agernts, to ensure that grand jury materids are not used improperly for avil purposes
Personnd assding the grand jury investigation ordinarily should not work on ardated avil matter and should recaive

precautionary indructions, preferably inwriting, regarding the useand disdosure of grand jury materid s 64/

2. Whennecsssry to assg inenfording

federd aimind laws
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Disdosureto Government parsonnd under Rule 6(€)(3)(A)(ii) is permitted only when necessary to assg in

enforang fedard aimind lavs

62/ SeelnreGrand Jury Procesdings, 580 F.2d 13 (1<t Cir. 1978). But seelnre 1979 Grand Jury Procesdings, 479 F.
Supp. 93 (E.D.N.Y. 1979).

63 United Siatesv. McRee, 580 F. Supp. 1560 (D.D.C. 1984).

64/ See Robert Hawthorme, Inc. v. Director of Internal Revenue, 406 F. Supp. 1098 (E.D. Pa 1976); ssedo Fed. R.
Crim. P. 6(6(3)(B).
Thisruledoesnot pamit disdosurefor dvil law enforcement purposes 65/ Further, thisrule requiresthet the disdosure be

enforcement-rdated and does not permit the disdlosure of grand jury materids after the completion of prosecution. One
court has gone so far asto hold that probation officerswho prepare presentence investigetion reports are not permitted
accessto grand jury materids becausethey do not assst in @ther theinvedtigation or the prosecution of thecase 66/ The
Divison dissgresswith thisholding and bdievesthat atomeys may indude grand jury information in presentence reparts
because partaking in the santenaing processis part of the Government attorney's "duty to enforcefederd aimind law.” In
addition, disdosureto the Didtrict Court viaits probation service as part of the sentending process embodied by Rule 32
should not be conddered adisd osure as contemplated by Rule6(€).67/ Attorneys should conault thelocd U.S. Attorney's

officeto determinethelocd practice asto whether Rule 6(€) information may be contained in presentence reports
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Theremud beanesd for assgance before disdosure may be made under Rule 6(€)(3)(A)(ii). Thedetermingtion

of thenead for asdganceis

65 SeelnrePalin, 589 F.2d 260, 268-69 (7th Cir. 1978); In re Grand Jury Invedigation No. 78-184, 642 F.2d 1184
(%th Cir. 1981), éf'd sub nom. United Satesv. SHISEngag, Inc., 463 U.S 418 (1983).

66/ United Statesv. Hogan, 489 F. Supp. 1035 (W.D. Waeh. 1980); ssed<0 Bredley v. Fairfax, 634 F.2d 1126 (8th Cir.
1980).

67/ It may be gopropriateto file sentencing memorandathat contain grand jury information under sed unlessthereisa
goedific need for publicdsdosure. See United Satesv. Alexander, 860 F.2d 508 (2d Cir. 1989).
within the discretion of the prosscutor and nesd nat bejustified 68/ Nonethdess, Government prasscutors should bewary

of abusng thisdiscretion and should limit the disdosure of grand jury materidsasmuch aspracticable
Disdosure under Rule6(e)(3)(A)(i) to Government personnd for usein asgparateinvestigation isnot permitted.
Government personnd who are sasking discovery of grand jury maerid for usein adifferent investigation must procesd

under Rule 6©)(3)(A)(0) or Rue6©)(3)(C)().

3. Nonead for court authorization

Thereisno need for court authorization to disd ose grand jury meteridsunder Rule 6(€)(3)(A)(i).69 Whenin
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doubt asto the gpplicahility of Rule 6(e)(3)(A)(ii), an attorney should congder sasking acourt order authorizing rdesse under

Rue&(3)(C)().

4. Notice-Rule6(6)(3)(B)

Rule6(€)(3)(B) providesthat:

68/ SeelnrePalin, 589 F.2d a 268.

69 SeeUnited Satesv. SAISENgQ. Inc., 463 U.S 418 (1983).
Any person to whom matters are disd osed under subparagraph (A)(ii) of this paragrgpoh Shdl nat utilize thet grand

jury materid for any purpose ather then as3ding the atormey for the government in the paerformance of such
atorney'sduty to enforcefederd arimind law. An attorney for the government shl promptly providethedidrict
court, beforewhich wasimpanded the grand jury whose materia hasbeen o disdosed, with the names of the

personsto whom such disd osure has been made, and Shdl cartify thet the atorney has advisad such persons of
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thar obligation of secrecy under thisrule

Under thisrule alig of dl Government personnd to whom disdosure has been mede must be promptly provided
tothesupavisngjudge Whilenot required by therule, whenever possble, thelig of names should be furnished to the court
befaretheinformationisdisdosad 70/’ Such prior noticeiswha Congress contemplated when it amended Rule 6(€) in
1977.71/ If prior noticeisnot possible, then the court should be natified of disdosure as soon therediter aspossble The
1985 amendmentsto Rue 6(e)(3)(A)(ii) dso require cartification thet dl personsto whom grand jury maerid have been

disdosad under thisrule have been advisad of thar abligation of sacrecy under Rule 6(e).72/

70/ SeeUnited Siatesv. Hogan, 489 F. Supp. 1035 (W.D. Wash. 1980).

71/ S Rep. No. 34, 95th Cong., 1 Sess, reprinted in 1977 U.S. Code Cong. & Admin. News530.

72/ A sampleleter containing precautionary indructionsis atached as Appendix 11-1.
Sandard Dividon palicy istolig Divison economigts contractors and agents of other Government agendesinthe

disdosurendtice Searearies padegdsand dericd Saffsnesd not belised asthey may be congdered the dter egosof the

atorneys economigts, agentsand atherswhom they assg.
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5. Reoord of disdosureladvice of secrecy

Attorneys conducting crimind investigations and prosscutions should kegp detalled records of disdosuresmede
under Rule6(e)(3)(A)(ii) and should advisedl redipients of grand jury meterids of the secrecy requirements of Rule 6(e).

Written precautionary indructions are prferable as they can be usad in any hearing chdlenging the grand jury procedures 73/

E. DiddoaueToWitness

1  Accessto own transipt

73/ See Robert Hawthorme, Inc. v. Director of Internal Revenue, 406 F. Supp. 1098 (E.D. Pa 1976).
Thelarge mgarity of courts have hdd that nather the Federd Rules of Crimind Procedurer4/ nor the Freedom

of Information Ad7Y givesagrand jury witnessagenerd right to atransript of hisown tetimony. Thesamesandards

governing disdosure of metters occurring before the grand jury in generd are gpplicable to awitness accessto atransoript of
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histesimaony.

Under Rule 6(€)(3)(D), awitnesswho wishesto obtain atranscript of hisgrand jury tetimony mudt fileamation
inthedigrict wherethe grand jury was convened. Disdosureis parmitted only when ordered by acourt "prdiminaily toorin
connectionwith ajudidd procesding” upon afinding thet a"particularized nesd” exidsfor the desred disdosure thet
outwe ghsthe need for maintaining the secrecy of thetranscript.76/ Asdiscussed in 8 H infrg, particularized needisnot a
dandard essly met.

A few courts have granted witnesses pretrid accessto grand jury transcripts aosant ashowing of particularized

need, ressoning that Rule

74/ SeelnreBianchi, 542 F.2d 98 (1 Cir. 1976); Executive Sec. Corp. v. Doe, 702 F.2d 406 (2d Cir.), cert. denied,
464 U.S 818 (1983); Badt v. United States 542 F.2d 893 (4th Cir. 1976); United Satesv. Fitch, 472 F.2d 548 (9th Cir.),
cat. denied, 412 U.S 954 (1973). But seelnre Seded Mation, 880 F.2d 1367 (D.C. Cir. 1989); In re Braniff Airways
Inc., 390 F. Supp. 344 (W.D. Tex. 1975); United Statesv. Soott Peper Co., 254 F. Supp. 759 (W.D. Mich. 1966).

759/ Thomasv. United Sates 597 F.2d 656 (8th Cir. 1979); Vdent v. United States Dept of Judtice, 503 F. Supp. 230
(ED. La 1980).

76/ SeFed. R. Crim. P. 6(8)(3)(C)(i); Doudlas Qil Co. v. Petrdl Siops Northwest, 441 U.S. 211 (1979); Daisv.
United States 384 U.S. 855 (1966); United Statesv. Prodter & Gamble Co,, 356 U.S. 677 (1958).
6(€) doesnat prohibit disdosure to awitnesswho dreedy hasknowledge of histestimony. 77/
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2. Antitrugt Divison palicy regarding disdosure

of grand jury transoript to awitness

Giventhe caselaw noted above, awitnessis nat entitled to autometic accessto atranscript of hisgrand jury
tesimony. However, aspat of an atorney'spreparaion for trid, he may dlow awitnessto review hisprior grand jury
tesimony. 78/

In somejurigdictions, an atormey for the Government may nead to obtain an order under Rule 6(€)(3)(C)(i)
before disdogng thewitness transcript to thewitness. The Government's motion for disdosure should date thet disdlosureto
aprogpectivewitness of hisgrand jury testimony isnecessary to assst thewitnessin preparing for trid or an upcoming grand
jury sss50n and invalves minima sscrecy concamns

Attorneys should conault the caselaw inther jurisdiction and discussthelocd practice with the United States

Attorney's office before disd ogng to awitness atransript of hisgrand jury tesimony.

77/ InreSeded Mation, 830 F.2d 1367 (D.C. Cir. 1989); Bursey v. United States 466 F.2d 1059 (9th Cir. 1972);
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United Satesv. Heinze, 361 F. Supp. 46, 57 (D. Dd. 1973).

78/ SeeUnited Satesv. Garda, 420 F.2d 309 (2d Cir. 1970); United Satesv. Hainze, 361 F. Supp. 46 (D. Dd. 1973).
3. Disdoaureto awitnessof another's

grand jury transcript or tesimony

It isimproper to disdosethe grand jury testimony of onewitnessto another witness. |n United Siatesv. Bazzano,
570 F.2d 1120, 1124-26 (3d Cir. 1977), cart. denied, 436 U.S. 917 (1978), the court held that Rule 6(€) isviolated
whenever aGovernment atorney or agent disdosesthe grand jury tetimony of onewitnessto anather in order to shepe
dther or bath witnesses trid tesimony. The court, however, diginguished suchimproper disdosurefrom the acoeptable
practice of aprosscutor who, inapretrid interview (or inthe grand jury room), restatesin generd teemsthe evidencewhich

other witnesseshave given.

4. Disdoauretoawitnessof documents

Subpoeneed from another party

It may be necessary for the &t to disd ose to awitness documents Subpoenaed from another party in order to
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impeach the witness refresh the witness recallection, authenticate adocument, identify handwriting or encourage truthful
tesimony. Beforeawitnessisshown adocument subpoenaed from ancather party, atorneys should be thoroughly familiar
with the caselaw and thelocd rules governing the disd osure of subpoeneed documentsin thejurisdiction inwhich they are
practicing 79/

The caselav on whether subjpoenasd documents condlitute matters occurring beforeagrand jury isnot
settled. 80 Many courts have ressoned theat when a particular subpoenaed document issought or disdosed for alawful and
independent purpose"for itsown sske - for itsintrindc vduein thefurtherance of alanvful invedigation,” it does not necessaxily
condlitute ametter occurring beforethe grand jury.81/

Thegpproach adopted by the Third, Seventh, and Didrict of Columbia Circuits requiresthe court to conduct a
factud inquiry into whether disdosure of subpoenaed documentswill reved theinner workings of thegrand jury.82/ Severd

didrict courts have a0 used this gpproach to various degrees 83/ Under this goproach, only thase subpoenaed documents

79 Saf should dso beaware of any legd redrictions other then Rule 6(€) imposad on thedisdosureand use of
subpoenaed documents such asbank records: See Right to Hinenad Privecy Adt, 12 U.S.C. § 3420.

80 See8B.2, suprafor afull discusson of the trestment of subpoenaed documents under Rule 6(€).

81/ SECv. Dress Indus, 628 F.2d 1368, 1382-83 (D.C. Cir.), cart. denied, 449 U.S 993 (1980); United Stesv.
Interdate Dress Carigrs, Inc., 280 F.2d 52, 54 (2d Cir. 1960).
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82/ Fund for Condtitutiond Gov't v. Nationd Archives& Reoords Sav., 656 F.2d 856, 869-70 (D.C. Cir. 1981);nInre
Grand Jury Invedtigation, 630 F.2d 996, 1001 (3d Cir.), cart. denied, 449 U.S. 1081 (1980); In re Grand Jury
Proceedings (Miller Brewing Co.), 687 F.2d 1079, 1090 (7th Cir. 1982), af'd on rehearing, 717 F.2d 1136 (7th Cir.
1983).

83 E.g, InreDoe 537 F. Supp. 1038 (D.R.. 1982) (thorough review of caselaw on the gpplicability of Rule6(e) to
grand jury documents).
reveding Some secret agpect of agrand jury'sinvestigation would be governed by Rule 6(€) and would reguireashowing of
"particularized need" before disdosure would be parmitted. Accordingly, acourt order dlowing disdosureto awitness might
nat be necessary inthesejurisdictions

Other courts have hdd that suibpoenaed documents and transripts of grand jury tesimony areubject tothe
same degree of sacrecy and thet the court must balance the need of the party seeking disdosure againg the effect such
disdosurewould have on the pdides underlying grand jury secrecy.84/ Inthesejurisdictions, acourt order would be

necessary before showing awitness documents subpoenaed from ancther party.

F. Diddoaureto Defendant - Basssfor Pre-

Trid Discovery of Grand Jury Maerid

Therearefour commonly encountered basesfor disdosure of grand jury materid to acrimind defendant. Three
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of theseare covered by speaific provisons of the Federd Rulesof Crimindl Procedure; the fourth (Brady meterid) hesits

originin due processandyss

84/ InreGrand Jury Procesdings, 851 F.2d 860 (6th Cir. 1988); Petrd Siops Northwest v. Continentd Oil Co., 647 F.2d
1005, 1008-09 (%th Cir.), cart. denied, 454 U.S. 1098 (1981); Inre Grand Jury Investigation of Cuisnats Inc., 516 F.
Supp. 1008, 1022 n.17 (D. Conn.), &f'd on ather grounds 665 F.2d 24 (2d Cir. 1981), cart. denied, 460 U.S. 1068
(1982); Inre Grand Jury Disdasure, 550 F. Supp. 1171, 1177 (E.D. Va 1982).

1. Disdosureto defendent of hisown tedimony

Rule 16(8)(1)(A) providesthat, upon reques, anindividua defendant shdl be permitted to ingpect and copy or

photograph:

(1) written or recorded Satementsby him;
(2 ord gaements madke by the defendant to a person then known to the defendant to be a Government
agent; and

(3 tedimony of adefendant beforeagrand jury which rdaesto the events charged.
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Grand jury tesimony isprodudbleto adefendant only if "rdevant” to the casein which produdtion is
requested.85/ With respect to corporate defendants, Rule 16(8)(1)(A) providesthat, upon request, the corporation may
obtain transripts of rdevant grand jury testimony of its officers or employesswho hed the authority to bind the corporation
legelly for the dleged offense, dther & thetime of their testimony or when the dleged offensewas committed 86/ Division
policy isto require awritten representation from defendants counsd that the employeeswerein apostionto bind the

corporaion beforedisdoang thar datements87/ The

85 United Siatesv. Disston, 612 F.2d 1035, 1037 (7th Cir. 1980).

86/ Atleagt one court has hdd thet acorporate defendant isentitled to non-grand jury Satementsto the sameextant asan
individud defendant. InreUnited States 918 F.2d 138 (11th Cir. 1990).

87/ Normdlly, an order isentered that restricts any further disdosure of such testimony by the corporate defendart.
grand jury witnesswhose tesimony isto be produced should be natified of the Rule 16 mation Snce thewitnesshas sanding

to oyject to disdosure 88/
The Government isnot required by Rule 16 to disdosethe transtript of anon-defendant witnesswho reiterates
what wassad by adefendant 89 Such atranstript, however, may haveto be disdossd under the Jancks Act and Rule

26.2, asdiscussad b ow.
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2. Didosuredf grand jury transripts of Government

witnesses pursuant to the Jencks Act and Rule 26.2

Boththe JencksAdt, 18 U.S.C. 8§ 3500, and Fed. R. Crim. P. 26.2,90/ provide that, upon mation, acriming
defendant is entitled to the production of the prior datements of the prosecution witnesses on rdevant metters efter such
witnesses have tedtified on direct examination. Under Rule 26.2(f)(3), which carriesforward a provison that was added to
the Jencks Act in 1970, "adatement, however taken or recorded, or atranscription thereof, mede by the witnessto agrand

jury" isindudedin

88 SeeUnited Satesv. RMI Co,, 599 F.2d 1183 (3d Cir. 1979); United Satesv. White Ready-Mix Conarete Co., 449
F. Supp. 808 (N.D. Ohio 1978).

89 SeeUnited Satesv. Callahan, 534 F.2d 763 (7th Cir.), cart. denied, 429 U.S. 830 (1976); United Satesv. Walk,
533 F.2d 417 (Sth Cir. 1975).

A Rule26.2, which became effective on December 1, 1980, trandersthe subdance of the Jancks Adt from Title 18 to the
Federd Rulesof Crimindl Procedure and mekes production of "satements’ of awitnessto the opposng Sde an abligation of
the defendant aswell asthe prosscution.

thedefinition of "satement.” The Jencks Act gopliesonly to aimind trids, not to pretrid procesdings, such assuppresson or

prdiminary hearings9l/
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The Government isrequired to produce only those transtripts thet rdateto the subjject mtter of the witness
testimony.92/ When thereisadigoute asto whether the transcript rlates to the subject matter, the court determineswhether
the transcript ought to be produced inwhaleor in part. If, after reviewing the chdlenged transcript in camera, the court
condudesthet only part of awitness grand jury transcript rd aesto the suigject matter concerning which thewitnesshes
tedtified, the court will exdsethe unrdated portionsand order the remainder of the transcript to be produced to themoving

paty. Thisprocedureisreguired by Rule 26.2(c) which provides

If the other party daimsthet the datement contains metter that does nat rdateto the subjject metter concarning
which thewitness hastedtified, the court shdl order thet it be ddivered to the court in camera. Uponingpection,

the court shdll exdsethe portions of the Satement that do not rdaeto the subject matter

9V United Statesv. Sebedtian, 497 F.2d 1267, 1268-70 (2d Cir. 1974); United Siatesv. Montos 421 F.2d 215, 220-21
(5th Cir.), cart. denied, 397 U.S. 1022 (1970); Robbinsv. United Setes 476 F.2d 26, 32 (10th Cir. 1973).

92/ United Sttesv. Fardra, 625 F.2d 1030, 1034 (1<t Cir. 1980); United Satesv. Kdler, 512 F.2d 182, 186 (3d Cir.
1975); United Statesv. Smadone, 544 F.2d 456, 460 (10th Cir.), cert. denied, 430 U.S. 967 (1976).
concerning which thewitness hestestified, and shall order thet the Satement, with such materid exdsad, be

odivered to themoving party. Any partion of the Satement thet iswithheld from the defendant over hisojection
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shdl be presarved by the atorney for the government, and, in the event of aconviction and an goped by the
defendant, Shdl be mede avallableto the gopd late court for the purpose of detlermining the correctness of the

decisonto exasethe portion of the Satement.

TheJencks Act and Rule 26.2 require thet the court-ordered production of awitness grand jury transcript be
mede after thewitness has completed his direct testimony; 93/ however, if gopropriate concessons are madke by
defendants, arrangements may somelimes be madeto provide Jencks Act materidsto the defendant in advance of trid. The

trid court iswithout power to order the early disdosure of Jencks Act materids 94/

93/ United Satesv. Campegnudlo, 592 F.2d 852 (5th Cir. 1979); United Satesv. Cdlahen, 534 F.2d 763 (7th Cir.),
cart. denied, 429 U.S. 830 (1976); United Satesv. Eisenberg, 469 F.2d 156 (8th Cir. 1972), cart. denied, 410 U.S. 992
(1973); s=e United Satesv. Troutman, 814 F.2d 1428 (10th Cir. 1987); United Saesv. Liuzzo, 739 F.2d 541 (11th Cir.
1984). But see United Statesv. Short, 671 F.2d 178 (6th Cir.), cart. denied, 457 U.S. 1119 (1982).

A See eq., United Saesv. Seoedian, 497 F.2d 1267 (2d Cir. 1974); United Siatesv. Peterson, 524 F.2d 167, 175
(4th Cir. 1975), cat. denied, 423 U.S. 1083 (1976). But see United Siatesv. Evans & Assoc. Condr. Co,, 857 F.2d 720
(10th Cir. 1988).

3. Disdosureaf grandjury transripts upon ashowing
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of grand jury abuse - Rule 6(€)(3)(C)(ii)

Under Rule 6()(3)(C)(ii), acourt may dlow the disdosure of matters occurring beforeagrand jury a therequest
of adefendant "upon ashowing thet grounds may exis for amation to dismisstheindictiment because of matters occurring
beforethegrandjury.” A presumption of regulaity atachesto grand jury prooceedings 95/ and the party charging an abuse of
thegrand jury process carries aheavy burden even to get ahearing onthedlegations 96/ In responseto such mationsto
digmiss courtsare generdly receptive to the Government's ex parte submisson of the grand jury mattersa issuefor in
canerareview.

A defendant sasking the production of grand jury transcripts must do more than make generd unsubbdtantiated or
oeculative dlegations of impropriety concarning agrand jury's proceedingsto preval under Rule 6(e)(3)(C)(i1).97/ The

defendant's motion mugt establish thet groundstruly

95/ SeeUnited Stesv. DeVincant, 632 F.2d 147, 154 (14 Cir. 1980); In re Grand Jury Procesdings 632 F.2d 1033,
1041 (3d Cir. 1980); United Statesv. West, 549 F.2d 545, 554 (8th Cir.), cert. denied, 430 U.S. 956 (1977).

96/ SeelnreSpedd April 1977 Grand Jury, 587 F.2d 889, 892 (7th Cir. 1978); United Satesv. Al Mudarris, 695 F.2d
1182, 1185 (9th Cir.), cart. denied, 461 U.S. 932 (1983). Seegengdly Ch. IV 81., infrafor adiscusson of grand jury
abuse
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97/ SeeUnited Satesv. Budzanaski, 462 F.2d 443 (3d Cir.), cart. denied, 409 U.S. 949 (1972); United Satesv.

Eddson, 581 F.2d 1290, 1291 (7th Cir.), cart. denied, 440 U.S. 908 (1979); United Statesv. Harbin, 585 F.2d 904, 907
(8th Cir. 1978); United Statesv. Fearreboeauf, 632 F.2d 832, 835 (9th Cir. 1980), cart. denied, 450 U.S. 934 (1981).

may exig and that the requested grand jury materids are necessary for acourt to determinethe dlegaions of abuse. Defense

counsd uaudly fail to mekethe requiste showing.98/

4. Disdosuredf Brady maerid

InBrady v. Mayland, 373 U.S. 83, 87 (1963), the Supreme Court held that suppression by the prasscution of
evidencefavorableto adefendant who hesrequested it violates due processiif the evidenceis materid ather toguilt or
punishment, regardless of the good or bed fath of the Government atorneysin not producingit. Brady did not crestean
absoluteright of accessto grand jury tesimony of possble defense witnesses 99/

Tothe extent that the Brady meterid iscontained in grand jury materids other then transcripts of withnesssswho
will tedtify, it should be produced. The Government tidfiesits Brady obligation solong asit disdoses Brady mateid in

afffident imefor the defendant to meke

98/ See United Satesv. Williams, 644 F2d 950 (2d Cir. 1981): United Siatesv. Proverzano, 638 F-2d 194 (3d Cir.),
cart. denied, 459 U.S. 1071 (1982); Urited Siatesv. Fife, 573 F.2d 369 (6th Cir. 1976), cart. denied, 430 U.S, 933
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(1977); United Statesv. Eddson, 581 F.2d a 1291; United Saesv. Harbin, 585 F.2d a 907; United Statesv.
Ferreboeuf, 632 F.2d & 835; United Siatesv. Cale, 755 F.2d 748 (11th Cir. 1985).

99 SeeWedtherford v. Bursey, 429 U.S. 545, 559 (1977); United Satesv. Natde, 526 F.2d 1160 (2d Cir. 1975), cart.
denied, 425 U.S. 950 (1976); United Satesv. Presser, 844 F.2d 1275, 1284 (6th Cir. 1988); Gallaher v. United Sates
419 F.2d 520 (9th Cir.), cart. denied, 396 U.S. 960 (1969).

efectiveuseof it 100/ When Brady mateid, ather exculpetory or impeeching, iscontained in Jencks Ad mateid,

ddoaureistimdy if the Govaernment complieswith the Jancks Act. 101/

G. Disdosureto Another Grand Jury--Rule 6(e)()(C)(iii)

Rule 6(e)(3)(C)(iii) permitsthe disdosure of grand jury meterid "when the disdosureis mede by an attormey for
the government to another federd grand jury.” Thisexception to Rule 6(e), adopted in 1983, codified theexiding caselaw
thet permitted, in Some drcumgtances, the disdosure of grand jury materid from onegrand jury to another, 102/ No court
order isrequired prior to disdasure nor must the court be natified of the disdosure 103/ Therule gppliesto trandfersbetween

grand juriesinthe samedidrict and to tranders between grand juriesin different districts
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100/ United Satesv. Smith Grading and Paving, Inc., 760 F.2d 527, 532 (4th Cir.), cart. denied, 474 U.S. 1005 (1985);
United Satesv. Pressr, 844 F.2d a 1283-84.

101/ United Satesv. Matino, 648 F.2d 367, 384 (5th Cir. Unit B June 1981), cart. denied, 456 U.S. 943 (1982); see
ds0 United Siatesv. Campagnuolo, 592 F.2d 852 (5th Cir. 1979) (court invaidated discovery order requiring pretrid
disdosureof exculpatory Brady materid contained in Jencks Act datements).

102/ See United Statesv. Socony-Vacuum Oil Co,, 310 U.S. 150 (1940); United Satesv. Garda, 420 F.2d 309 (2d
Cir. 1970); United Statesv. Penvod, 609 F.2d 1092 (4th Cir.), cert. denied, 446 U.S. 917 (1979).

103/ See United Satesv. Claiborne, 765 F.2d 784 (9th Cir. 1985), cart. denied, 475 U.S. 1120 (1986).
H. Disdosure Under Court Order-Rule 6(€)(3)(C)(i)

Rue&()(3)(C)() providesthat:

Disdosure atherwise prohibited by thisrule of matters oocurring before the grand jury may dso bemede- (1)

when o directed by acourt prdiminily to or in connection with ajudida procesding.

1. Mugbe"prdiminaily to or in connection

with ajudidd procesding’
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a  Ddinitionof “judidd procesding’

Theleading definition of judiad procesding was provided by Judge Learned Hand in Doev. Rosenberry, 255

F.2d 118, 120 (2d Cir. 1958)

[T]heterm"judidd procesding’ indudes any procesding determineble by acourt, having for itsolgject the
compliance of any person, subject to judidd contral, with Sandardsimposed upon hisconduct in the public

interest, even though such complianceis enforced without the procedure goplicableto the punishment of aime.

Under thisdefinition, courts have held thet the fallowing qudlify asjudidid proceedings thegrand jury'sown
procesdings 104/ other grand juries 105 atorney and judidd disaplinary prooeecings 106/ palice officer disaplinary
procesdings 107/ Internd Revenue Sarvice and Tax Court prooeedings 108/ impeachment hearings 109/ date grand jury
proceedingsl 10 and sate aimind trids 111/ Theaiticd factor common to these proceedingsisthet any pod-investigation

useof theinformation would necessily invalveresort to thejudidd sysem. Judicid procesdings

104/ Seelnre1979 Grand Jury Procesdings 479 F. Supp. 93 (E.D.N.Y. 1979).
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105 SeeUnited Satesv. Stanford, 589 F.2d 285 (7th Cir. 1978), cart. denied, 440 U.S. 983 (1979); United Stesv.
Mayes 670 F.2d 126 (9th Cir. 1982). ContraUnited Satesv. Teger, 638 F.2d 167 (10th Cir. 1980). New Rule
6(e)(3)(C)(iii) diminatesthis conflict.

106/ In reFederd Grand Jury Procesdings, 760 F.2d 436 (2d Cir. 1985); In re Disdosure of Testimony Beforethe Grand
Jury (Traia), 580 F.2d 281 (8th Cir. 1978); In re Barker, 741 F.2d 250 (9th Cir. 1984). But seeln re Grand Jury
89-4-72,932 F.2d 481 (6th Cir. 1991).

107/ See Spedd Feruary 1971 Grand Jury v. Conlisk, 490 F.2d 834 (7th Cir. 1973), In re Grand Jury Transcripts 309
F. Supp. 1050 (SD. Ohio 1970).

108/ SeePattonv. CLR., 799 F.2d 166 (5th Cir. 1986); Patrick v. Uniited Siates; 524 F.2d 1109 (7th Cir. 1975).

109 SeeHddemanv. Srica 501 F.2d 714 (D.C. Cir. 1974).

110/ SeelnreDisdosuredf Evidence 650 F.2d 599 (5th Cir. Unit B July 1981) (per curiam), modified on other grounds
662 F.2d 362 (5th Cir. Unit B Nov. 1981).

111/ SeelnreGrand Jury Procesdings, 654 F.2d 268, 271-72 (3d Cir.), cat. denied, 454 U.S. 1098 (1981); Inre
Grand Jury Procesdings, 483 F. Supp. 422 (E.D. Pa. 1979).
thet areindituted soldy to obtain grand jury materids, whiletechnicaly meeting the definition of “judidd prooeeding’, do not

fdl within the scope of Rule 6(€)(3)(C)(i1).112/

When aGovernment agency seksdisdosurefor usein an adminigrative prooseding for which nojudidd action

isplanned, the mgority of courtswill nat permit disdosure. For example, the courts have hdd thet the fallowing ordinary

adminigrative procesdings do nat qudify asjudida proceedings perole revocation hearings 113/ Federd Energy Regulatory
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Commission prdiminary investigations 114/ Federdl Maritime Commission adjudicatory heatings 115/ state medical board
investigations 116/ and Federd Trade Commisson invedigations 117/ Theessatid difference between judidd prooeedings
and ordinary adminigrative procsedingsisthet intheformer, judidd review isdearly intended to be part of the

dedgorHmeking processwhilein thelater, judidd review remansgoeculdive

112/ See Ameican Hiends Sav. Comm. v. Welder, 720 F.2d 29 (D.C. Cir. 1983).

113 SeeBradey v. Farfax, 634 F2d 1126 (8th Cir. 1980).

114/ Seelnred Ray McDermatt and Co,, 622 F.2d 166 (5th Cir. 1980).

115/ SeeUnited Statesv. Bates; 627 F2d 349 (D.C. Cir. 1980).

116/ SeeUnited Satesv. Young, 494 F. Supp. 57 (E.D. Tex. 1980).

=y

7/ SeelnreGrand Jury Procssdings 309 F.2d 440 (3d Cir. 1962).
b. Ddintionof "prdiminaily to"

The Supreme Court in United Stiatesv. Baggoat, 463 U.S 476 (1983), hdd thet aavil tax audit isnot prdiminary
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toajudiad procseding within the meaning of Rule 6(€)(3)(C)(i). In reeching thiscondusion, the Court enunciaed a
two-pronged definition of "prdiminarily to." FHrgt, Rule 6(e)(3)(C)(i) "contemplates only usesrdaed fairly directly to some
identifigblelitigation, pending or antidpeted.” 118/ Disdosureisnat "prdiminaily to" ajudidd procesding "if the primary
purpose of disdosureisnot to assg in preparation or conduct of ajudidd proceeding."119 Ssoond, litigation must bemaore
then aremote contingency. The Court left open the question of jugt "how firm an agency's decison to litigate must be before

itsinvedigation can be characterized as"prdiminay] toajudiad procesding."120/

2. Mud show paticulaized nesd

A court may parmit disdosure of grand jury materids under Rule 6(€)(3)(C)(i) only when the requesting party hes

demondrated a"particularized need” for thematerid. The particularized nesd dandard

118/ 463 U.S. a 480.
119 Id.

120/ Id. & 482n6.
wasrdined in Douglas Oil Co. v. Petrdl StopsNorthwest, 441 U.S. 211 (1979). Under the gandard, the movant must
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demondratetha the materid is"nesded to avoid apassbleinjusticein another judicid procesding, thet the need for
disdoaureisgregter than the need for continued secrecy, and that [the] request is Sructured to cover only meterid o

nesded. . . . [Moreover], in conddering the effects of disdasure of grand jury proceedings the courts must congder not only
theimmediate effects upon aparticular grand jury, but dso the passible effect upon the functioning of future grand juries”" 121/
Both privatelitigants and the Government must show particularized nesd 122/ 1f the court condudesthat disdosureis
warranted, it mugt belimited to only thet meterid for which particularized need hesbeen shown. 123/ Further, any disdosure
"may indude protective limitations on the use of the disdosed meterid 124/ The party seeking disdosure hasthe burden of
proof with regard to establishing particularized nesd 125 Thedidrict court thet determineswhether thereis ™ particularized

ned’ isvesed with ubdantid discretion

121/ 441 U.S. a 222-23; sseds0 United Satesv. Procter & Gamble, Co., 356 U.S. 677 (1958).

122/ United Satesv. SHIsEndq, Inc., 463 U.S 418 (1933).

123/ DoudasQil Co. v. Petrdl Stops Northwest, 441 U.S. a 222; ssed 0 United Statesv. Sobotka, 623 F.2d 764, 768
(2d Cir. 1980); AllisChdmersMfg. Co. v. City of Fart Bierce, Ha, 323 F.2d 233, 242 (5th Cir. 1963); United Satesv.
Hschbach and Moore Inc., 776 F.2d 839, 845-46 (9th Cir. 1985); United Statesv. Liuzzo, 739 F.2d 541 (11th Cir.
1984).

124/ DoudlasGil Co. v. Petral Stops Northwest, 441 U.S & 223,
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125 1d
in resolving the metter thet should not be digturbed absent ashowing of an abuse of that discretion. 126/

The Supreme Court hasnat provided apredise ddfinition of particularized need. In generd, courts havefocused
on how the sought-after materidswill beused. For example, disdosure may be permitted whenit issought for usein
refreshing the recallection, impeeching, or teding the credibiility of withessesa trid. 127/ Disdosure dso has bean parmitted
for the same purposesin depogtion sttings 128/ However, thereisno aosolute right to the grand jury tesimony of awitness

who later tedtifiesin adifferent judidd prooseding. 129 Further, arequest for disdosurefor refreshing the

126/ SeelnreSeded Case, 801 F.2d 1379 (D.C. Cir. 1986); Inre Federd Grand Jury Procssdings, 760 F.2d 436, 439
(2d Cir. 1985); Inre Grand Jury Procesdings GJ76-4 & GJ75-3, 800 F.2d 1293, 1299 (4th Cir. 1986); Inre Antitrust
Grand Jury, 805 F.2d 155 (6th Cir. 1986); United Statesv. Peters 791 F.2d 1270 (7th Cir.), cart. denied, 479 U.S. 847
(1986); United Statesv. Benson, 760 F.2d 862 (8th Cir.), cart. denied, 474 U.S. 858 (1985); United Satesv. Murray,
751 F.2d 1528 (%th Cir.), cat. denied, 474 U.S. 979 (1985).

127/ SeeUnited Satesv. Procter & Gamble Co., 356 U.S. 677 (1958); In re Grand Jury Matter (Catania), 682 F.2d 61
(3d Cir. 1982); United Statesv. McGowan, 423 F.2d 413 (4th Cir. 1970); Texasv. United States Sed Corp., 546 F.2d
626, 631 (5th Cir.), cart. denied, 434 U.S. 889 (1977); lllinoisv. Sarbaugh, 552 F.2d 768, 776 (7th Cir.), cat. denied, 434
U.S 839 (1977); United Satesv. Harbin, 585 F.2d 904 (8th Cir. 1978); Petral Siops Northwest v. United Sates, 571
F.2d 1127, 1131 (%th Cir. 1978), rev'd on other groundssub nom. Doudlas Oil Co. v. Petrdl Siops Northwes, 441 U.S
211 (1979); United Stetesv. Parker, 469 F.2d 834 (10th Cir. 1972).

128/ See Atlantic City Elec. Co. v. A.B. Chance Co,, 313 F.2d 431 (2d Cir. 1963); United Satesv. Fschbechad
Moarelnc., 776 F.2d & 845; ssed <o lllinaisv. Sarbaugh, 552 F.2d & 776.
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129 SeelnreFederd Grand Jury Procsedings, 760 F.2d & 439.
recollection of awitness may be pramatureif it isnot yet known whether the witness recallection will, in fact, need to be

refreshed 130/

Seveard courts have examined the nesd for disdosureinterms of the ahallity of the party seeking disdoaureto
obtain therequested maerid from some other source or by some ather means 131/ Courts have dso found
perticularized need where one party has accessto grand jury materid and the party seeking disdosure does nat, because it
would beinequitable not to dlow disdosureto the other party. 132/ Thislagt factor isrardy dedisve but should begiven
omeweght in detlermining particularized nesd.

Onthe ather hand, disdosure will not be dlowed upon amere showing of rdevance nor for generd

disoovary. 133 Convenience, avoidance of dday, the complexity of the case, the passage of time, and expensed o ae

130/ SeelnreGrand Jury Tedimony, 832 F.2d 60 (5th Cir. 1987); lllinaisv. EE. Moran, Inc., 740 F.2d 533 (7th Cir.
1984).

131/ SeeUnited Saesv. Maten, 582 F.2d 654 (2d Cir. 1978); Inre Disdosure of Evidence, 650 F.2d 599, 601-02 (5th
Cir. Unit B July 1981) (per curiam), modified on other grounds 662 F.2d 362 (5th Cir. Unit B Nov. 1981); Inre Grand
Jury Procesding (Miller Brewing Co.), 717 F.2d 1136 (7th Cir. 1983).

132/ SeeDennisv. United States, 384 U.S. 855, 873 (1966); In re Grand Jury Procesdings G376-4 & GJ75-3, 800
F.2d a 1302-03; lllinoisv. Sarbaugh, 552 F.2d suprg; U.S, Indus, Inc. v. United Sates Digt. Court, 345 F.2d 18 (9th
Cir.), cart. denied, 382 U.S 814 (1965); United Satesv. Evans& Assocs Condr. Co,, 839 F.2d 656 (10th Cir.), éfd on
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renearing, 857 F.2d 720 (10th Cir. 1988). But see Texasv. United States Sed Corp., 546 F.2d a 630-31.

133/ See United Satesv. Procter & Gamble Co,, 356 U.S 677 (1958); Heamly v. United States, 832 F.2d 980 (7th Cir.

1987); Thomesv. United Sates 597 F.2d 656 (8th Cir. 1979); Petrdl Stops Northwest v. United Sates, 571 F.2d a
1129

insuffident ressonsto judify dsdosure 134/ Whilethesefactorsareinauffident in and of themsdlves they may, nonethdess

when coupled with ather factors be used to demondrate the reguiSite particularized nesd.

3. Paticulaized nesd mugt be bdanced agang

ned for mantaning grand jury ssarecy

In detlermining whether disdosureis parmitted under Rule 6(6)(3)(C)(i), the court must belance the particularized
need of the party seeking disd osure againg the continuing nesd for sacrecy. Asthe nead for secrecy dedines, the burden of
demondrating nesd for the materidsin questionisreduced. 135/ The burden of demondrating thet the need for disdlosure

outwe ghsthe nead for secrecy restswith the person seeking disdosure 136/

134/ See Smithv. United States 423 U.S. 1303 (1975); United Satesv. Procter & Gamble Co., 356 U.S. 677 (1958);
United Satesv. Sobotka, 623 F.2d suprg In re Grand Jury Matter, 697 F.2d 511 (3d Cir. 1982); Inre Disdosure of
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Evidence, 650 F.2d & 602; InreHdlovachka, 317 F.2d 834 (7th Cir. 1963); Inre Hls, 719 F.2d 985 (9th Cir. 1983);
United Satesv. Liuzzo, 739 F.2d a 545.

135 See Douglas Ol Co. v. Petral Stops Northwest, 441 U.S. 211 (1979); United Statesv. Sobotka, 623 F.2d 764,
767 (2d Cir. 1980); In re Grand Jury Invedtigation, 630 F.2d 996 (3d Cir.), cart. denied, 449 U.S. 1081 (1980); United
Saesv. Cdonid Chevrdet Carp., 629 F.2d 943, 949 (4th Cir. 1980), cert. denied, 450 U.S. 913 (1981); United Sates
V. Tucker, 526 F.2d 279, 282 (5th Cir.), cart. denied, 425 U.S. 958 (1976); lllinaisv. Sabaugh, 552 F.2d 768 (7th Cir),
cat. denied, 434 U.S. 889 (1977); Inre Disdosure of Tedimony, 580 F.2d 281 (8th Cir. 1978); United Satesv. Warren,
747 F.2d 1339 (10th Cir. 1984).

136/ See Douglas il Co. v. Petrd Stops Northwedt, 441 U.S. 211 (1979); United Satesv. Maten, 582 F.2d 654, 662
(2d Cir. 1978).

By far the mogt important factor to be consdered in weighing the need for continued secrecy iswhether thegrand
jury investigetion has been completed. Whilethe grand jury investigation ispending, dl of theressonsfor sacrecy areinfull
forceand effect. Under these drcumdtances it isvirtualy impossble to demondrate sufficent need to outweigh the secrecy
concernsand disdosureisvirtudly preduded. 137/ Oncetheinvegtigation isterminated and the grand jury isdischarged,
many of the ressonsfor maintaining secrecy areno longer vaid and disdosureismarelikdly to be ordered 138/ Althoughthe
importance of secrecy may be reduced when the grand jury investigationisconduded, it isfar from diminated 139/

Gangdly, the most Sgnificant congderation that survivesthe termingtion of the grand jury investigaion isthet

SECreny encourages

137/ SeeUnited Satesv. Maten, 582 F.2d a 662-63; United Satesv. Coonid Chevrdet Corp., 629 F.2d & 949; Inre

November 1991 (1¢ Ediition) 11-56



Grand Jury Procesdings Narthsde Redty Assocs, 613 F.2d 501 (5th Cir. 1980); In re Anttitrust Grand Jury, 805 F.2d
155 (6th Cir. 1986); United Statesv. Clavey, 565 F.2d 111 (7th Cir. 1977), cart. denied, 439 U.S. 954 (1978); Inre
Grand Jury Procesdingsin Matter of Freeman, 708 F.2d 1571 (11th Cir. 1983).

138/ See United States v. Socony-Veaocuum Oil Co,, 310 U.S. 150 (1940); United Satesv. Sobotka, 623 F.2d a 767
United Satesv. Rose, 215 F.2d 617 (3d Cir. 1954); United Saesv. Caonid Chevrdet Carp., 629 F.2d a 950; Inre
Grand Jury Procesdings Northsde Redlity Assocs, 613 F.2d suprg; Wisconanv. Schdfer, 565 F.2d 961 (7th Cir. 1977);
In re Disdosure of Tesimony Befarethe Grand Jury (Traia), 580 F.2d 281 (8th Cir. 1978); Petrdl Siops Northwest v.
United Sates 571 F.2d supra

139 SeeDouglas il Co. v. Petrd Stops Northwest, 441 U.S. 211 (1979); Baker v. United Sates Sted Corp., 492 F.2d
1074 (2d Cir. 1974); Inre Grand Jury Testimony, 832 F.2d 60 (5th Cir. 1987); United Stiatesv. Hschbach and Moore
Inc., 776 F.2d 839, 844 (Sth Cir. 1985).

witnessesto testify fully and honestly without feer of retribution. Thiscongderation should be given significant weight

regardessof thegatus of theinvedtigation. 140/ Thisconsderation may belimited, though not diminated, by ashowing thet
the requested information dreedy has been distlosed to awitness corporate employer, aswill often bethe case during
discovary inaaimind procesding. Thisis particularly truewhen the disd osed informetion has been shared with the
employer's co-defendants 141/ Thiscondderaion may do belimited by awitness consent to disdosure, however, this
factor donemay not be digpostive 142/

Anather factor to be congdered in bdandng the nesd for secrecy againg the nesd for disdosureisthe type of
informaionthet isa issue. For example, there arefewer sacrecy concarnsraised by the disd osure of subpoenaed

documentsthan by the disdosure of grand jury transripts 143/
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140/ SeeUnited Siatesv. Sobotka, 623 F.2d & 767; lllinaisv. Sarbaugh, 552 F.2d a 775; Petrdl Siops Northwest v.
United States 571 F.2d 1127, 1128-29 (9th Cir. 1978), rev'd on ather grounds sub nom. Douglas Gil Co. v. Petrdl Siops
Northwest, 441 U.S. 211 (1979).

141/ Seelllinaisv. Sarbeugh, 552 F.2d & 775; U.S Indus., Inc. v. United States Digt. Court, 345 F.2d 18 (9th Cir.), cert.
denied, 382 U.S 814 (1965).

142/ See Exenutive Sec. Corp. v. Doe, 702 F2d 406 (2d Gir.), cart. denied, 464 U.S. 818 (1983); lllinoisv. FE. Moran,
Inc., 740 F.2d 533 (7th Cir. 1984).

143/ SeelnreGrand Jury Procssding (Miller Brewing Co.), 687 F.2d 1079 (7th Cir. 1982), &f'd on rehearing, 717 F.2d
1136 (7th Cir. 1983); Inre Barker, 741 F.2d 250 (9th Cir. 1984).
Other factorsthet decrease the nesd for secrecy indude apublic aring of theinformetion at trid and the passage of

time 144/ Factorsthat increese the need for secrecy indude the acauittdl of certain defendants and the possihlity of further
aimind trids 145/

|Ilinoisv. Sarbaugh, 552 F.2d 768 (7th Cir.), cart. denied, 434 U.S 839 (1977), isilludrative of the bdlanding
gpproach used to determine particularized need. The court held thet the Siate of Hllinois need for the grand jury transcriptsin
aprivatetreble damage antitrugt action outweighed the nead for secrecy and permitted disdlosure of thetransoripts The
secrecy concans had been dissipated by the termination of the grand jury investigation and the disd osure of the transcriptsto

defendants during arimind discovery. Thediminished secrecy concanswere outweighed by the Siate of 1llinals need for the
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documentsto refresh the recallection and to impeech the crediibility of witnessesat trid. 1n addition, faimessfavored
disdosure sncethe defendantsin the private action dreedy hed copies of thetransoriptsfrom the prior arimind case

dsoovay.

144/ SeelnreGrand Jury Procesding GJ-76-4 & GJ-75-3, 800 F.2d 1293 (4th Cir. 1986).

145 SeeUnited Saesv. Hschbach and Moorelnc., 776 F.2d a 844.
4, Disdosureto Government apendes

Courts have recognized thet the nead for secrecy islesswhere disdosureis sought by apublic body for apublic

purpose however, thisreduced secrecy doesnat cregte aper se particularized nesd 146/ In United Satesv. SlIs

Enginegring, Inc., 463 U.S. 418 (1983), the Court hdd nat only that Rule 6(€)(3)(C)(i) governsdisdosure of materidsto
Government atorneysfor dvil purposesbut, further, that the Government must show particularized nesd. However, the
Court acknowledged thet the particularized need Sandard "' accommodates any rdevant consderations, peculiar to

Government movants, thet waigh for or againg disdosurein agiven casg'.147/ Such conddearaionsindude 1) thepublic
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interest sarved by disdosureto the Government; 2) the reduced risk of further disdosure or improper use posed by
disdosureto Government atorney's as opposed to private parties or the generd public; 3) the burden and cogt of duplicating
an extendve grand jury invedigation; and 4) any independent legitimate rightsthet the Government may haveto the

meteras 148/

146/ SeeUnited Satesv. Sobotka, 623 F.2d 764 (2d Cir. 1980); In re Grand Jury Mater, 697 F.2d 511 (3d Cir. 1982);
InreDisdosureof Evidence 650 F.2d 599 (5th Cir. Unit B July 1981) (per curiam), modified on other grounds 662 F.2d
362 (5th Cir. Unit B Nov. 1981); In re Disdosure of Testimony Beforethe Grand Jury (Traig), 580 F.2d 281 (8th Cir.
1978).

147/ 463U.S & 445.

148/ 1d. & 445-46; ssed 0 United Satesv. John Doe, Inc. 1, 481 U.S. 102 (1987); In re Sedled Case, 801 F.2d 1379
(D.C. Cir. 1986); Inre Grand Jury Procesdings GJ-76-4 & GJ-75-3, 800 F.2d 1293 (4th Cir. 1986); In re Grand Jury
Procesding (Miller Brewing Co.), 687 F.2d 1079 (7th Cir. 1982), &f'd on rehearing, 717 F.2d 1136 (7th Cir. 1983).

A cesetha isilludrative of the b anding goproach used to determine particul arized nesd when the Governmeant is

the party seeking disdosureis Inre Grand Jury Procesding GJ-76-4 & GJ-75-3, 800 F.2d 1239 (4th Cir. 1986). Inthat

case, the Civil Divison of the Department of Justice was seeking accessto grand jury materid concaring aGovernment
contractor for usein aavil proceading againg the contractor. The court found that the need for secrecy had been gredly

reduced because the grand jury had been terminated for four years the resullting arimind procesding hed been conduded by
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ajury vardict fallowing afull aring of the entire controversy, the defendant in bath the arimind and avil procesdings hed hed
unlimited possesson of the grand jury meterid for about eght years no witnesshad comeforward to protest disdosureand
therewaslessrisk of further improper disdosure or improper use by disdosureto the Government. Baanced againd the
minima need for sacrecy wasthe Government's need for the grand jury materidsto put it on equa termswith the avil
defendant which hed hed accessto the materidsfor eght yearsand the lgpse of asubstantid amount of timewhich hed
necessily dimmed the memoaries of potentid witnesses Under these drcumdiances, the court held thet disdosureto the

Civil Divisonwasentirdy gopropricte

5. Didosureto SaeAttorneys Generd

a  Foravil enforcament purposes

Sate Attorneys Generd seeking accessto grand jury materid under section 4H(b) of the Clayton Act, 1I5U.SC.

§ 15f(b), are nat rdieved of the burden of demongtrating particularized need. In lllinocisv. Abbott & Assodates Inc., 460

U.S 557 (1983), the Supreme Court hdd that the date must show particularized need despite the language of section 4H(b).

The Court'sdecison was bassd primarily on thelegidative history of saction 4H(b) and theimportance and degp-rooted
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tradition of grand jury secrecy. The Court required an afirmative expresson from Congress before adopting any
excgptionto Rule6(e). However, the Court did emphasize that the particularized nesd dandard hed auffident flexihility to

tekeinto acocount any public interest srved by disdosureto agovernmentd bodly.

b. Foraimind enforcement purposes

Subdivigon 6(6)(3)(C)(iv), effective August 1, 1985, now permits disdosure otherwise prohibited by Rule 6(e):

When pamitted by acourt at therequest of an atorney for the government, upon ashowing that such meters

may disdoseaviddion of gate arimind law, to an goproprigte offiad of adate or subdivison of adatefor the

purpose of enforang suchlaw. If the court ordersdisdosure of matters occurring beforethe grand jury, the

disdosure sdl be madein such manner, a such time, and under such conditions asthe court may direct.

Itistheintent of theamended rule and the palicy of the Department to hare grand jury informetion to assg dates

in the enforcement of sate arimind law whenever itisgppropriateto do 0. Whilethereisno requirement for agaeto

demondrate aparticularized nead for the grand jury information, there should be asubgtantid nesd. The Assdant Attorney
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Gangd of the Divison having jurisdiction over the matter thet was before the grand jury, hes decisond autharity for goplying
tothe court for adisdosureorder. Requestsfrom Divison gt atorneys should be directed to the Asssant Attorney
Gangd through the Director of Operations A copy of thisrequest should be sent to each invedtigative agency involved in
thegrand jury investigation. The Department has suggested theinformation that should beinduded in arequest for
authorization and thefactorsthet should be condidered by the Assstant Attorney Generd in miaking adecision to ssek
disdoaure 149

TheDivison usudly will opposedisdosure of grand jury maerid to adate atormey generd while an invedigation
ispending but usudly will request disdosure once an investigaiion hasdosad. If authorization to ssk adisdosure order is

granted, the proposed order mugt indudea

149 See December 9, 1985 memarandum from Sephen S Tratt, then Asssant Attormey Genard, Crimind Divison.
providon thet further disdosures be limited to those required in the enforcement of date crimind laws. If themation for

disdosureisdenied, acopy of the order denying the motion must be sent to the Assgant Attorney Generd who authorized

thefiling of themation. 150/

6. Mechaiicsof obtaning disdosureordars
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Rule6(e)(3)(D) and 6(€)(3)(E) govern the mechanics of seeking and obtaining disdosure orders under Rule

6(e)(3)(O)(i). Theserulesprovidethat:

(D) A peitionfor disdosure pursuant to subdivison (6)(3)(C)(i) Sl befiled inthe digrict wherethe grand jury
convened. Unlessthe hearing is ex parte, which it may bewhen the petitioner isthe government, the
petitioner Shdl servewritten natice of the petition upon (i) the attomey for the government, (i) the partiesto
thejudidd procesding if disdosureis sought in connection with such aprocesding, and (iii) such other
personsasthe court may direct. The court shdl aford those persons aressonable opportunity to appear

and beheard.

150/ For amore complete discusson of Divigon palidesand proceduresinthisarea, sse ATD Manud, Ch. VII-18,
(B) Ifthejudidd procesding giving riseto the petition isin afederd didrict court in another disrict, the court el

trander the matter to thet court unlessit can reasonably obtain sufficent knowledge of the proceeding to

determinewhether disdosureisproper. Thecourt shdl order trangmitted to the court to which the metter is
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tranderred the materid sought to be disdosad, if feesble, and awritten evauaion of the need for

continued grand jury secrecy. The court to which the mater istrandferred hdl| afford the forementioned

persons areasonale opportunity to gopear and beheard.

Theserules adopt the procedure suggested by the Supreme Court in Douglas Ol Co. v. Petral Siops Northwed,

241 U.S 211 (1979), for resolving venue where disd osure is sought for usein ajudida prooseding indituted in adifferent
digrict from thet inwhich thegrand jury sat. 151/ The procedure requiresthe party seeking disdosureto fileamation for
didosureinthedidrict wherethe grand jury sa (the grand jury court). Next, the grand jury court must determinethe nesd
for continued secrecy. Wherethe nesd for continued secrecy remanshigh, for example, whenthe grand jury investigationiis

dill adtive, the grand jury court may dedidethat disdosureisingppropriate, regardiessof nesd, and

151/ SeedsnBagt v. United Sates, 542 F.2d 893 (4th Cir. 1976); Inre 1975-2 Grand Jury Invedtigation of Assodated
Milk Producers Inc., 566 F.2d 1293 (5th Cir.), cart. denied, 437 U.S. 906 (1978); lllinoisv. Sarbaugh, 552 F.2d 768 (7th
Cir.), cart. denied, 434 U.S. 839 (1977).

deny themation. If the grand jury court decides thet disdosure may be gppropriate, the grand jury court should trandfer the

requested materidswith astatement eva uating the need for continued secrecy to the court wherethe civil procesdingis

located (the avil court). Findlly, theavil court should determine particularized need and balanceit againgt the need for
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continued sscrecy as dated by the grand jury court.

Wherethe person seeking disdosureis not the Govaernment, Rules 6(€)(3)(D) and (E) dso requirenaticeto and
the opportunity to be heard for the atorney for the Government, the partiesto thejudidd proceeding and such other parties
asthecourt may direct. TheNotesof the Advisory Committeefor the Federd Rulesof Crimind Procedureindicatethat the
legt dauseshould indudedl personswho might suffer substantid injury from disdosure 152/ |If the party seeking disdosureis
the Government, then the procesding may be ex parte, dthough the courts have the discretion to conduct adversary
hearings 153/ Dividon atorneysshould ordinarily file Rule 6(€)(3)(C)(i) mations ex parte whenever apubic filing would
result inabreach of grand jury sscrecy.

Under Rule 6(€)(5), hearings on mationsfor disdosure should bedosad to the pubdlic. Thisisnecessary to

prevent thedisdosure of any grand jury information thet may be discussed a the hearing.

152/ Seedsn Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S, 211 (1979).

153/ SeelnreGrand Jury Invedigdion, 774 F.2d 34 (2d Cir. 1985), rev'd on ather grounds sub nom. United Satesv.
John Dee, Inc., 481 U.S 102 (1987); In re Grand Jury Méater (Catania), 682 F.2d 61 (3d Cir. 1982).
Thelaw onwhether disdosure ardarsare gopedadleisundear. Gengrdly, whilethe grand jury isSitting, an order

denying disdosureis nat goped able because of the potentid digruptionsthat would occur. 154/ A writ of mendamusmay be
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avallableto review an order denying disdosurein certain extraordinary drcumdances but such review israre 155/ Thegrant
or denid of adisdosure order dso may be gopedddeif the disdosure mation isthe only metter pending beforethe federd
court and gopdlaereview atherwise might belos, 156/ or if the controversy over disdosure arasein an independent, plenary
proceeding 157/ FHindly, mogt courts have hdd that orderstrandfaring grand jury materidsfrom the court wherethe grand
jury st toacourt that is conducting subssgquent procesdings are nat gopedable 158/ Courtsdiffer, however, onwhether an

order by acourt

154/ SeelnreGrand Jury Procesdings, 580 F.2d 13, 15 (1« Cir. 1978).

155 See United Satesv. Weingein, 511 F.2d 622, 624 (2d Cir.), cart. denied, 422 U.S. 1042 (1975); In re Grand Jury
Subpoenas April 1978, 581 F.2d 1103 (4th Cir. 1978), cart. denied, 440 U.S. 971 (1979); InreMoore, 776 F.2d 136
(7th Cir. 1985).

156/ SeeUnited Satesv. Sobotka, 623 F.2d 764, 766 (2d Cir. 1980).
157/ SeeBaker v. United States Sed Corp., 492 F.2d 1074, 1077-78 (2d Cir. 1974) (dictum); In re Grand Jury

Invedigation, 630 F.2d 996, 999 (3d Cir.), cart. denied, 449 U.S. 1081 (1980); Inre 1975-2 Grand Jury Investigetion of
Assodaed Milk Producers Inc., 566 F.2d a 1300 (dictum); lllinoisv. Sarbaugh, 552 F.2d a 773.

158/ SeeBaker v. United Sates Sed Coarp., 492 F.2d & 1077-78; Inre 1975-2 Grand Jury Investigation of Assodated
Milk Producers Inc., 566 F.2d at 1300. But seeln re Grand Jury Procsedings (Alpha Portland Indus Inc.), 649 F.2d
387,383 (6th Cir.), cart. dismissed, 453 U.S. 946 (1981).

conducting asubsaquent avil procesding parmitting disdosureis gopedddle 159/
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. Used Mdgidsin Invesigaion

1. Quatdion of transxyiptsin mationsand briefs

It isoften necessary to quate from transcriptsin mationsand briefs. Although gt atorneysshould kegp thistoa
minimum, it may be unavoidable, for example, when defending againg adaim of prosscutarid aouse

Precautions should be taken when filing motions and briefsthet contain Rule 6(€) materid. Attorneysshould
congder filing amoation reguesting the court to place the document -- or, & aminimum, the portion with nat previoudy
disdosed Rule 6(€) materid -- under sedl. A frequently followed practiceisto placedl of the Rule 6(e) maerid inasgparae
memarandum for the court only, advisng defense counsd of thefiling but not providing themwith acopy of the
memorancum.

Themog commonly goplied rule regarding the gppropriateness of an in camerasubmissoniscontanedininre

Taylor, 567 F.2d 1183 (2d Cir. 1977), & 1188:

159 SeeBaker v. United Sed Corp., 492 F.2d & 1077-78 (order for disd osure was nongppedadle); 1llinoisv. EE.

November 1991 (1¢ Ediition) 11-68



Moaran, Inc., 740 F.2d 533 (7th Cir. 1984) (disdosure order in subsegquent cvil caseisgppedadleif goped will not dday
aimind procesding); United Statesv. Fischbach and Moare, Inc., 776 F.2d 839 (9th Cir. 1985) (order for disdosureis

gopedladle).
In order to determing, therefore, whether the in cameraprocesding conducted by the digtrict court afforded

gopdlant dl of the processto which he was entitled, the neture of the Government interest must be balancad

agand the privateintereststha are afected by the court'saction. 160/

If the party djecting to the in camerasubmissonisthetarget of an ongoing invedtigation, then the balance should dwaysbe

weghedinfavor of the Government 161/

2. Usng subpoeneed documentsto refresh recallection

The documents subpoenaed by the grand jury can bevery ussful in refreshing awitness recollection. Documents
such astdephonerecards, pridng sheats carrepondence and memorandacan hdp acooperative witnessrecdl spedific
Oetallsand place eventsin aproper timesaquence. Similarly, confronting arecd dtrant withesswith hard documentary

evidence may prod the witnessto remember, or & leegt admit to, thingshe might otherwise nat recal or deny.
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160/ Seedsn Inre John Doe Corp., 675 F.2d 482 (2d Cir. 1982); In re Antitrust Grand Jury, 805 F.2d 155, 161-62 (6th
Cir. 1986); In re Speda September 1978 Grand Jury, 640 F.2d 49 (7th Cir. 1980).

161/ InreAntitrust Grand Jury, 805 F.2d & 162.
Thedisdosure of subpoenasd documentsraises concamsinvolving the secrecy reguirementsof Rule 6(€) and, to

alessr extent, the proprigiary nature of Some company documents: Asathreshold matter, gaff should consult thelocd
rues thecaselaw, and the U.S Attormey's officein the jurisdiction where the grand jury isSitting to determine whether
Subpoenaed documents are conddered " metters occurring before the grand jury””. Asprevioudy noted, thisisan areain
which the courts differ widely. 162/

Asapradticd matter, mog jurisdicionswill nather expliatly dlow nor prohibit the disdosure of subpoenaed
documentsto witnesses. Whilethegenard ruleisthat individua documents subpoenaed by the grand jury do not
condlitute "meatters occurring before the grand jury,” disdosure of alarge number of documents could reved the scopeor

direction of thegrand jury and, thus, implicate one of the secrecy concansof therule

a Insdegrandjury room

Attorneys often disd ose subpoenaed documents to grand jury witnesses during the course of their gopearances
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to refresh recollection and dicit more detaled and accurate tetimony. Documents can pin down the dates and times of
contacts, the atendance & medtings, the movement of prices over timeand - in the case of some correpondence and

memoranda-- the substance of conversttions: Disdosure of documentsfor these purposesis

162/ See§B.2, suprafor adiscusson of thetrestment of subpoenaed documents under Rule 6(6).
conggent with the grand jury's dbligation to didat information and examine "every dué' to deemineif acrime hasbean

committed. 163/

Inthe course of awitness grand jury tesimony, many attorneystake the opportunity to authenticateand lay a
foundetion for asubpoenaed document if it isconsdered likdly to becomeatrid exhibit. Thishesbeen found hdpful in: ()
obtaining dipulaionsto the document's authentiaity & trid; (2) identifying & an early Sageaproblemin esablishing the
document'sauthertiaty; and (3) locking awitnessinto aline of tesimaony concerning theexhibit for trid. Particular careshould
betakenif thewitnessmight not be avalable, because of identification with atarget, for interviewsin apog-indiciment
context. However, because document authentication may be time-consuming, it should be done only withimportant
documents and care must be taken not to wagte precious grand jury time or unnecessaxily boregrand jurors

Oreissueaisng inthiscontext iswhether documents subpoenaed from acompany ather than thewitness

employer may beshownto awitness 164/ Asaninitid matter, locd practiceand thelaw inthedigrict wherethegrand jury is
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gtting must be checked. Assuming that the practiceis nat prohibited, it may be very hdpful to disdose such documentson

occason to prod awitness memoary and hdp diat amore

163 Blair v. United Stetes; 250 U.S, 273, 282 (1919); Carroll v. United States;, 16 F-2d 951 (2d Cir.), cart. denied, 273
U.S 763 (1927).

164/ See§E4., supra for adiscusson of disdlosure to awitness of documents subpoenaed from ancther party.
Oetailed account of pertinent events. Aswith the disdosure of other documents thisdisd osureis condstent with and, indeed,

necessary for the grand jury to dischargeits obligation to investigate fully and ferret out dl pertinent facts Caremust beteken
not to disdose nesdedy the proprigiary information from one compeny to the representative of another and to beaware of
any other legd restrictionsthet may govern disdosure 165/

It isimportant thet an accurate record be mede whenever Subpoenaed documents are disdossd to awitnessin
the grand jury room. The document should be dearly identified and, when gppropriate, marked asagrandjury exhibit. This

will hep produce adearer transcript and may protect againg charges of impropriety and unauthorized disdosurein thefuture.

b. Outddethegrandjury room

Thereisoften nat enough grand jury timeto show awitnessdl pertinent documentsin the grand jury room.
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Sometimes, with acooperating witness, gaff would like thewitnessto examine the documents a hislasure o thet hehas
ampletimeto fully supplement hismemory and piece together adetalled and chronalogica account of what occurred. This
ensures maximum accuracy and orderly tesimony. In theseingances showing thewitness documents during an interview

outsdethe grand jury roomismaost hepful and gopropriate

165 See eq., Right to Finandd Privacy Adt, 12 U.SC. § 3420.
Thereislittle problemin showing awitness hisown company's documents outsde the grand jury room. The

question becomes mare difficult in the case of aformer employee who, for example, authored the documents or a
third-party witness. Inthese Stuations, great care must be taken to ssfeguard the proprietary neture of the documents.

Various ssfeguards have been adopted in connection with the disd osure of documentsto athird-party witness
For example, some attormeys do nat reved the source of the document (i.e, which company produced it to the grand jury),
showing thewitnessacopy with dl identifying codesremoved. Other atorneys have entered into confidentidity agresments
pertaining to the Government's use of the documents with subpoenaed parties. Such agreaments contain languegeto the
effect thet the Government would reved the company’s documents during interviews only as necessary to conduct the

investigation. The company thusimpliatly gpproves ressonabdle disdosure of thar documentsto third parties
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FHndly, some courtsand the U.S. Attarneys offices have gpproved the practice of using an agent to review
Subpoenaed documents outsde the presence of the grand jury. Theagent then presantsasummary, andyssor explanaion
of the documentsto thegrand jury.166/ This procedure usudly involves expert witnesses, such as Tressury or FBI agantsor

economids

166/ SeelnreApril 1956 Tem Grand Jury, 239 F.2d 263 (7th Cir. 1957).
3. Usnggrad jury tesimony to refresh recollection

Disdosng anindividud'sown prior tesimony to agrand jury withessmay be ussful when heistetifying beforethe
grand jury for asscond time (aither to recant and correct prior tesimony or to provide additiond information) or in the course
of preparing him asawitnessfor trid. Occagondly, an atormey may condder reveding the subdlance of onewitness
tesimony to another in the hope of diating truthful tesimony. However, the atorney should be careful nat to reved any

information that would identify the prior witness
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a Duringgrandjury ses5on

It isoften necessary for awitnessto gopear asecond time befarethe grand jury. Thewitness may have been
untruthful during hisfirgt gppearance and wish to recant or it may be useful to expand on hisinitid tesimony. Inboth cases; it
iscommon for thewitness (or hiscounsd) to seek accessto the transaript of the witness tetimony. Inmodt jurisdictions; the

witnessisnot entitled to autometic accessto histransoript. 167/ Inthesejurisdictions, aRule 6(€) order must be obtained

167/ SeeS8E.1 and E.2., supraconcermning thewitness right of accessto hisown transcript and the Divison'spolicy
regarding such disdosure
todlow disdosure of thetransoript to thewitnessand hiscounsd . 168/

Sometimes, in saeking to refresh recollection or confront awitnesswith contradictory information, Saff may
condder reveding the datements of or information provided by onewitnessto another. Opinionsdiffer asto theefficacy of
suchdisdoaureindiating awitness truthful tetimony. Someatorneysdo not find it ussful and, insteed, focus upon meking
asdetaled arecord as possbleto presarve apossble perjury charge. Othersthink thet some disdosure could prod a
witnessto change histesimony or remember something he might atherwise"not recdll.”  1n these drcumstances most agree
thet little of the other evidence should bereveded, for tacticd reasonsaswel as Rule 6(e) concarns: Mog atomeysreved

only thet thegrand jury hasheard contradictory evidence: Again, care should betaken not to reved any information thet
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would dsdosetheidentitiesof prior withesses

b. Prepaaionfortrid

Mod atormeysfind it very hdpful to dlow aprogoectivetrid witnessto seehisgrand jury tesimony when
preparing for trid. Thisoften requiresaRule 6(€) disdosure order thet should be obtained early inthe pretrid dage. The

order typicaly providestha thewitnessmay be

168/ See8H., supra Attorneys should conault the caselaw in their jurisdiction and discussthelocdl practice with the United
SaesAttorney's Office asto whether a6(€) order isnecessary if the transcript is disd osed to thewitnessdone

provided acopy of histranscript which hemay show hiscounsd, but thet no copiesor other disdosuremay bemede. The
copy of the transcript must bereturned a the condusion of thetrid. Insomejurisdictions, awitness may reed the transcript of
hisgrand jury tetimony without aRule 6(€) order. 169/ Inany case, the transcript provided to the witness should contan

only histesimony, with dl colloguy betwean Government atorneys and grand jurorsremoved.

J  Disdoaureto Computer Speddigs
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Lengthy aimind investigaionsthat invalvelarge volumes of tetimony and documents often reguire the assgance
of computer goeddids (eg., computer programmers document coders and transcript keyers) to organize the
accumulaed information. When disdosing grand jury information to computer soeddigts atormeysshould besuretofilethe
requiste notices or to seek the gppropriate orders.

If the computer goecidid isaFederd Government employes, then no court order isnecessary because disdoaure

fallswithin Rue(©(3(A)(i).170' A naticeof disdosureshould befiled with the court under Rule 6(©)(3)(B).

169/ See Urited Stetesv. Garda, 420 F.2d 309 (2d Cir. 1970).

170/ Se8D., supra
The computer edidigs usad by the Divison usudly areemployed by private contractors: Thereissome

authority for tresting private contractors the same as permanently employed Government personnd under Rule
6(6)(3)(A)(i)).171/ Nonethdess, attorneys should check with the U.S. Attorneys Officefor thedidrict in which the grand jury
isgtting and fallow the practice usad by thet office. The practice fallowed by mogt U.S. Attorneys Officesisto seek acourt
order under Rule6(e)(3)(C)(i).172/ Samplesaf the necessary pleedings, induding affidavits, memorandain support of

moations, and proposad orders, may be obtained from the Divigon's Informetion System Support Group. Alsoinduded in
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this packageisthe confidentidity agreament entered into between the Divison and the private contractor. Thisagreement
should beinduded in the papersfiled with the court to demondrate that the secrecy of the grand jury will not be breeched

sgnificantly by disdoaure

K. NonDisdosure Orders

1 Redridionsonwitneses

Witnesses may nat be put under any abligation of secrecy because Rule 6(€) goedificdly prohibitsany obligation

of secrecy from baing “imposed on

171/ SeeUnited Satesv. L artey, 716 F.2d 955 (2d Cir. 1983).

172/ Se8H., supra
any person exogpt inaccordancewith thisrule" 173/ Consaquently, withesses arefreeto discussthar tesimony with their

own counsd, counsd for potentid targets or anyonedsethey S0 choose In gppropriate dreumdances, the grand jury

foreman or the Goverment attorney may reguest thet awitness not make any unnecessary disdosures because of possble
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interference with theinvestigation. However, when making such areques, it should beextremdy deer that it isarequest only

and nat acommeand and that the person miking the request uses no express o implied coercion.

2. Protediveorders

Thecourt may regulate the disd osure of materiasturned over under court order to limit to the maximum extent
posshletheinvadon of grand jury sscrecy. 174/ The nature and scope of the protective order will vary depending uponthe
drcumdancesof agiven case Gengrdly, the greater the need for secrecy and the greater the risks of subsequent disdosure,
the more Sringent the protective order.

Illinaisv. Sabaugh, 552 F.2d 768 (7th Cir.), cart. denied, 434 U.S 839 (1977), illusrates a particularly
comprehengve protective order. The court permitted the disdosure of grand jury transcriptsto the State of Hllinoisbut

reguired the ddetion of dl transcript portionsthat were

173/ See8A.5.,upra

174/ SeeDoudlas il Co. v. Petrol Stops Northwest, 441 U.S. 211 (1979).
irdevant tothe Satescase. Secondly, the court parmitted use of the transcriptsin the pending litigation only and then only for
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impeaching the arediibility of witnesses; refreshing their recallection, or discrediiting them. Findly, the court permitted disdlosure
toagngledtorney, required thet atorney to kegp alog of dl subsequent disdosures, prohibited the copying of the transcripts

and required the return of the transcripts once they were no longer nesded.

L. Sandions

Rule6(e)(2) providestha a"knowing vidlation of Rule 6 may be punished asacontempt of court.” Thus the
court with gopropriate jurisdiction may issue acontempt atation againg a Government atorney who knowingly disdosesor
usssinformdioninvidation of Rue6(e).175 However, contempt isasevere sanction and Divison atormeys should argue
thet lesser sanctions if any, would be gppropriateto remedy improper disdosures: For example, atormeyswho have
improperly ussd Rule 6(e) materidsfor dvil law enforcement purposes may arguethat the gopropridteremedy isa
prohibition againgt continued disdlosure or usel76/ or an order parmitting disdosure of the Rule 6(e) materidsto the

opposing party.

1759 InreGrand Jury Investigation (Lance), 610 F.2d 202, 219 (5th Cir. 1980). One court hashdd that aRule 6(€)
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viddionispunishabdle only asacaimind contempt and may be enforced only by the court or United Saes Attomey, a
defendant having no privateright of action. Inre Grand Jury Investigation, 784 F. Supp. 1188 (E.D. Mich. 1990).

176/ SeelnreSpedd March 1981 Grand Jury, 753 F.2d 575 (7th Cir. 1985).
Defendants may argue mare onerous sanctions uch asexdusion of theimproperly obtained evidenceintheavil

auit for which it was used, subdtitution of atorneys, quashing outstanding subpoenasthat are basad on theimproperly
obtained evidence or dismissdl of thecrimindl indictment, avil case, or bath. 177/ Courtsare unlikdly to order such dradtic
remedies
Thereshould be no suppresson of evidenceif aGovernment employee acted in goodHath rdiance on afaddly
vaid Rule6(¢) order.178/ Further, asubpoenashould be quashed only when thereisaflagrant abuse of Rule 6(€).179/
A remedy asdradic asdigmissd of anindicdment isdearly unwarranted, particularly when the vidlaion of Rule

6(¢) isinadvertent. Asgated in United Satesv. Rosenfidd, 780 F.2d 10, 11 (3d Cir. 1985), cat. denied, 478 U.S 1004

(19806):

Anabuseof thegrand jury by the prosecution meritsdismissd of anindicment only wherethe defendant is

actudly prgudiced, or " (tH)hereis evidence that the chdlenged activity was something other then anisolated

inddent, unmoativated by Sniger endsor thet the
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177/ SeeBary v. United Siates, 865 F.2d 1317 (D.C. Cir. 1989).

178 SeeGrehamv. CLR, 770 F:2d 381 (3d Cir. 1985); United Statesv. (Under Sedl), 783 F.2d 450 (4th Cir. 1986),
cart. denied, 481 U.S, 1032 (1987).

179 SeeGluck v. United States, 771 F.2d 750 (3d Cir. 1985).
type of misconduct has become 'entrenched and flagrant’ in the drauit.” (citations omitted) 180/

M. Seourity of Grand Jury Information

Antitrugt Divison employess should be avare of the requirementsfor handling grand jury information contained in
DQJOrder 26004 (Safeguarding Grand Jury Information) and Security Awareness Memorandum No.4 (October 26,
1981).181/ Employessworking with grand jury information must exerdse oedd precautions when using, soring,

tranderring and/or destroying such mterid.

1 SAeguadsduringuse

When grand jury information isbeing used by Antitrust Divison employess it should be kept under congtant

obsarvation by an authorized person who isin apostion to exerdse direct physicd contral over it. Thematerid should be
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covered, turned face down, placed in Sorage containers, or otherwise protected when personswho should not have access

180 SeedInreGrand Jury Invedigation (Lance), 610 F.2d suprg; United Statesv. Sione, 633 F.2d 1272 (%th Cir.
1979); United Satesv. Evans& Assocs Condr. Co,, 839 F.2d 656 (10th Cir.), éf'd on rehesring, 857 F.2d 720 (10th
Cir. 1988); United Satesv. Kabbaby, 672 F.2d 857, 863 (11th Cir. 1982).

181/ Faluretofallow theseintermd regulations should not result in any sancions againg the Government.
aepresant. Assoon aspracticd dter use, the materid should be returned to gorage containers

2.  Soragerequirements

Grand jury information should be stored in al ockber file cabingt, secured with a GSA gpproved combination
lock or itseguivdent. Documents subpoenaed by the grand jury do nat nesd to be gored inlockber file cabinets but should
be gored inroomswith securedoor locks Entrances and exitsto roomswhere grand jury information or subpoenaed
grand jury documents are stored must belocked during norworking hours, or when no authorized individud ispresant, to

insure security of the materid.

3. SHeguadsduring trander
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When grand jury information cannot be persondly tranamitted by an authorized Department of Jusiceemployes,
it should betranderred by U.S. Postd Sarvice cartified mall with return recaipt. Documents subpoeneed by thegrand jury
can betrandared by mall or by aprivate courier sarvice or mover hired by the Generd Sarvices Unit of the Antitrust

Dividon's Executive Office

4, Reurn and destruction procedures

When grand jury informationisno longer nesded, it shdll betregted in accordance with the requiremantsof ATR
Directive 2710.1 (Procedures For Handling Divison Documents). Documents subpoenaed by the grand jury should be
returned to tharr owner when no longer nesded. If the owner does nat wish them returned, they should be destroyed by
burning, dredding, or pulping. Other mterid thet may contain grand jury informetion thet isingppropriate for permenent
retention, such as copies, working papers or typewriter ribbons, should be destroyed in the same manner asgrand jury
informaion. Magnetic tgpes containing grand jury information (Such as computer or dictation tapes) must be erased

dectromagneticaly beforethey arereusad or desroyed.

5  SHeguadsfor word processing equipment
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To protect againg unauthorized access, dl documents containing grand jury informeation thet are stored inaword

processing system should be passivord protected.
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